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CURRENT TOPICS 


Queen Mary 

THE passing of QUEEN Mary removes from our midst a 
cherished and revered personality who for longer than most 
of us can remember has filled a unique place in the nation’s 
affections. In her long life she steadfastly upheld the virtues 
of devotion to duty, courage to meet the personal sorrows of 
life, and unswerving integrity. Through her example she 
helped to create the newer traditions of monarchy by which 
in a changing world it has become ever more securely rooted 
in the hearts of British people everywhere. Her dignity, 
fortitude and unstinting public service made her the loved 
and admired Queen that she was, and in a very real sense she 
became a part of British life in a way that has been given 
to few Queens Consort in our history. Her strength of 
character lent powerful support successively to husband, son 
and granddaughter when they were called in turn to assume 
the burden of the Crown. A well-loved figure has departed 
from us, and we remember her with affection, respect and 
gratitude. 


Legal Aid: More Judicial Comment 

AFTER giving judgment at the Manchester Assizes on 
18th March, 1953, for the defendant in a claim for damages 
for personal injuries for alleged negligence in giving the 
plaintiff’s hair a permanent wave, Mr. Justice STABLE referred 
to the fact that the plaintiff was an assisted person and had 
made no contribution to the costs of her case. He was told 
that the action had not commenced as an assisted person’s 
case, and that the plaintiff was a married woman who had 
nothing. The judge replied: “It really has become a 
scandal.’’ He observed that the plaintiff could afford to 
dress well, go to dances, visit an expensive hair specialist, 
and spend a lot of money on buying herself a transformation. 
Why should she not pay the costs? Apparently the State 
had financed one woman and left a hard-working hairdresser 
to shoulder the whole of her costs. An order for costs was 
made against the plaintiff. The weakness of the present 
scheme is that it accentuates the injustice which occurs where 
a plaintiff is unable to pay a successful defendant’s costs. 
This might be remedied by providing for payment in such 
cases out of the fund to the extent that the defendant fails 
to be recouped within a reasonable time. 


Legal Aid Fees in Criminal Cases 


A MATTER of urgent public importance is raised in the 
Annual Statement for 1952 of the General Council of the 
Bar with regard to the implementation of s. 21 of the Legal 
Aid and Advice Act, 1949, A joint memorandum of the 
General Council of the Bar and of The Law Society has been 
submitted on this subject, together with oral evidence, to 
the Home Secretary. The Home Secretary has informed 
the General Council that a decision one way or the other 
can be expected in the near future. Fresh cases coming to 
the notice of the General Council show that in many criminal 
cases barristers have not only been working for nothing, but 
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have even incurred substantial loss. In the “ home-work ”’ 
case at the last Norfolk Assizes counsel were engaged for four 
weeks and their out-of-pocket expenses were four times the 
maximum permitted fee. Counsel in a recent case at a special 
Assize at Newcastle upon Tyne received the maximum fee 
of ten guineas and suffered serious loss; the depositions 
occupied 171 pages, there were about 250 exhibits and 
39 witnesses. The “ pottery trial’’ at the Old Bailey had 
lasted some five weeks at the date of going to print and 
eight counsel are appearing under the Poor Persons Defence 
Act. The General Council emphasises again that it is not 
in the public interest for the administration of justice to be 
secured ‘‘on the cheap.’’ The size of the burden borne by 
the legal profession in this matter, the statement notes, can 
best be appreciated from the fact that out of 19,989 persons 
for trial at Assizes and quarter sessions in 1951, 7,949 were 
represented by counsel under the terms of a defence certificate. 


The Town and Country Planning Bill 

On Tuesday, 24th March, a further stage was reached 
in the somewhat leisurely progress of the Town and Country 
Planning Bill through Parliament, when it received its second 
reading in the House of Lords. It may be surmised that 
the Bill is intended to become law by Easter, but there is, 
of course, no assurance of this. In the meantime, some 
inconveniences have resulted, for example, in the delayed 
issue of the new edition of The Law Society’s Conditions 
and in the fact that transactions involving new development 
are apparently being held up by the refusal of the national 
building societies to accept the only assurance the Central 
Land Board are in a position to give, namely, that if the Bill 
becomes law then no development charge will become payable. 
A correspondent who has experienced “ insurmountable 
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difficulties’’ in this respect understandably differs from 
our suggestion, at p. 186, ante, that the Bill has not been 
hurried because its main object has already been achieved 
by administrative steps. This, of course, reflects (as it must) 
the probable point of view of those responsible for the 
legislative programme: but we can agree wholeheartedly 
with our correspondent when he says that the obvious answer 
to the problem is to make the Bill law as soon as possille. 


The Coronation Amnesty 

ALREADY over 300 people have applied for certificates 
of protection against prosecution for desertion only to find 
that they are outside the scope of the Coronation Amnesty 
announced by the PRIME MINISTER on 23rd February. This 
was to the following effect: ‘‘ There will be no further 
prosecutions of members of the armed forces who deserted 
from the services between 3rd September, 1939, and 15th 
August, 1945. Men who wish to take advantage of the 
amnesty will be required to report themselves in writing to 
the Service authorities . . . Men who claim the benefit of 
the amnesty will not be prosecuted for certain offences 
consequential upon desertion, such as subsequent fraudulent 
enlistment, or the provision of identity documents in a false 
name, but the amnesty will not cover other offences against 
the criminal law.’’ Any solicitor who is consulted by a 
person seeking to take advantage of the amnesty would clearly 
be well advised to ascertain from the appropriate authorities 
whether his client comes within the terms of the amnesty 
before he reveals the latter’s identity. Some clarification 
of the position has been given by Sir DAvID MAXWELL I'YFE 
(post, p. 232), but the position of offences under, for example, 
the Companies Act and the Registration of Business Names 
Act still awaits clarification by the Home Secretary. 


ESTATE DUTY ON POLICIES OF ASSURANCE -—II 


Section 2 (1) (d): Policies Purchased or Provided 

It is provided by s. 2 (1) (d) of the Finance Act, 1894, 
that there shall be deemed to pass on a death any annuity 
or other interest purchased or provided by the deceased, 
either by himself alone or in concert or arrangement with 
any other person, to the extent of the beneficial interest 
accruing or arising by survivorship or otherwise on the 
death of the deceased. 

In Re D’Avigdor-Goldsmid |1953\| 2 W.L.R., at p. 381, 
Lord Morton of Henryton summarised this provision by 
saying : 

“There are three conditions which must be satisfied in 
order to give rise to a claim for duty under s. 2 (1) (d), 
namely : (i) there must be an annuity ‘ or other interest ’ ; 
(ii) it must have been ‘ purchased or provided by the 
deceased . . .’ and (iii) a beneficial interest therein must 
accrue or arise by survivorship or otherwise on the death 
of the deceased...” 

These three conditions must be examined in turn. 

Annuity or other interest.—It was held by the Court of Appeal 
in A.-G. v. Murray |1904) 1 K.B. 165 that ‘a policy is 
plainly property within s. 2 and we can see no ground for 
excluding it from subs. 2 (1) (d)’’—per Cozens-Hardy, 
L.J., at p. 172. Now in Re D’Avigdor-Goldsmid this was 
accepted by the taxpayers and so the House of Lords pro- 
ceeded on the assumption that this decision was correct, 


but their lordships were most careful to point out that they 
were making such an assumption and not deciding the matter 
one way or another. At p. 381 Lord Morton said :- 
‘“‘T am content to assume, for the purposes of this appeal, 
that the policy is an ‘ other interest ’ within the meaning of 
the subsection, although I have long felt, and still feel, 
grave doubt whether the Legislature ever intended this 
curious phrase to apply to the absolute beneficial ownership 
of a policy of assurance. There is no decision of this 
House on the point, and it is to be noted that ‘ money 
received under a policy of assurance’ is singled out from 
other property and expressly subjected to estate duty in 
certain circumstances, by s. 2 (1) (c) of the Act of 1894..." 
Purchased or provided by the deceased.—The original 
provision of s. 2 (1) (d) was extended by the Finance Act, 
1939, s. 30, which provides in effect that an annuity or other 
interest is deemed to have been purchased or provided by the 
deceased if it was purchased or provided by any person who 
was at any time entitled to, or amongst whose resources 
there was at any time included, any property derived from 
the deceased except to the extent that the Crown is satisfied 
that the purchase or provision of the annuity or other interest 
was independent of the disposition of property derived 
from the deceased. This provision was itself extended by the 
Finance Act, 1943, s. 26. 

In Re D’Avigdor-Goldsmid this second condition was 
undoubtedly satisfied, with the aid of the 1939 Act, by reason 
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of the inclusion of other property which was appointed to 
the son in 1934. 

Beneficial interest must arise or accrue.—When Re 
D’Avigdor-Goldsmid reached the House of Lords the whole 
question at issue was whether or not a beneficial interest 
arose or accrued on the death of the father. At first instance 
Vaisey, J., accepted the argument of the taxpayer that the 
interest which was purchased or provided by the deceased was 
the policy of assurance—i.e., the benefit of the contract 
of life assurance. In the view of the learned judge the son 
became the absolute beneficial owner of that policy and of 
all rights arising under it or conferred by it in 1934 and 
thereafter no new beneficial interest ever arose: all that 
happened was that the property became more valuable 
from day to day until it finally reached maturity on the death 
of the life assured. That view was strongly supported by the 
case Of Lord Advocate v. Hamilton's Trustee '1942] S.C. 426, 
and Vaisey, J., after citing with approval the judgment of 
Lord Wark, considered himself in any case bound to follow 
itnotwithstanding that it was difficult or impossible to reconcile 
it with certain other cases. 

The Court of Appeal considered those other cases, par- 
ticularly A.-G. v. Dobree {1900} 1 O.B. 442; A.-G. v. Robinson 
1901) 2 Ir. R. 67; I.R.C. v. Scott’s Trustees (1918) S.C. 720 ; 
Richardson v. I.R.C. |1909) 2 Ir. R. 597 ; and concluded that 
Lord Advocate v. Hamilton, supra, could not stand with them. 
In the view of the court the true view was (1951) Ch., at 
p. 1071) : 

“.,, that the terms of the ordinary policy of life assurance 
are in themselves such as to produce for the owner of the 
policy on the death of the person whose life is assured a 
beneficial interest then accruing or arising in the shape of 
an immediate right to receive the policy moneys...” 

That is to say, a new beneficial interest springs into life on the 
dropping of the life assured so that s. 2 (1) (d) applies. The 
court itself recognised that some remarkable results flowed 
from that decision: thus if a fully paid-up policy on the life 
of the deceased were given by him to another more than five 
years before his death yet duty would be payable under 
s. 2 (1) (d) although it appeared that it would not be the 
practice of the Crown to claim it. 


Fortunately the House of Lords was unanimous in reversing 
the Court of Appeal and in restoring the judgment of Vaisey, J. 
The most detailed judgment is that of Lord Morton, who 
analyses the cases upon which the Court of Appeal reached its 
decision and makes it plain, without necessarily holding 
that they were wrongly decided on their facts, that those 
ases are no longer to be regarded as authorities for the 
proposition that a new beneficial interest arises on the dropping 
of the life assured merely because it is on that date that there 
matures the obligation upon the assurer to pay over a sum 
of cash—which obligation he, the assurer, assumed immedi- 
ately the policy was effected. The whole matter is admirably 
expressed by Lord Asquith of Bishopstone (1953) 2 W.L.R., 
at p. 390), where he says :— 

“ The death has not generated a new beneficial interest. 
What it has done is to enhance the value of the ‘ other 
interest’ in which the beneficial interest subsisted. The 
‘other interest ’ (consisting of the contractual rights under 
the policy) bore in its womb the ‘ promise and potency ’ 
of this enhancement from the start. To say that the 
‘ beneficial interest ’ therein sprang into life ‘ on the death ’ 
seems to me wholly false. If I buy an apple tree and it 
subsequently bears fruit, I was beneficially interested in the 
fruit from the start.’’ 
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But, of course, it must not be assumed from Re D' Avigdor- 
Goldsmid that, even assuming 4.-G. v. Murray, supra, to be 
right, s. 2 (1) (d) can no longer have application to policies. 
It will be remembered that in the latest case the son, who 
actually received the policy moneys, had been absolutely and 
beneficially interested in the policy for the preceding six years. 
The result would be quite otherwise if the beneficial interests 
in the policy were such that they were changed or modified 
on the death of the person who had provided it. Thus, 
consider A.-G. v. Robinson, supra, a corner stone, as it were, 
of the doctrine which was adopted by the Court of Appeal. 
The relevant provisions are summarised by Lord Morton at 
p. 383: 

“.. It is clear that the survivor of the husband and wife 
had power to appoint among the children (and possibly 
remoter issue) of the marriage, and it may fairly be assumed 
that in default of appointment the children took the policy 
moneys, in equal shares. The case is distinguishable from 
the present case. Immediately before the death of their 
father, the children were defeasibly entitled, in equal shares, 
to the policy and the fruits thereof. Their father’s will 
took effect at his death; thereupon the children became 
entitled absolutely and indefeasibly, but in different shares. 
In such a case it may be that beneficial interests accrued or 
arose on the father’s death, within the meaning of s. 2 (1) (d), 
but the reasons given by the learned Chief Baron for his 
decision are open to criticism.” 

Or consider the rather more difficult example provided 
by A.-G. v. Dobree, supra, as expounded by Lord Morton 
at p. 382 

. the deceased settled a policy on his own life in 
trust for his wife for life with remainders over . . . neither 
the wife nor her legal personal representatives could take 
anything unless she survived her husband, whereas in the 
present case it was certain, from 1934 onwards, that the 
son| or his legal personal representatives would take the 
whole of the policy moneys whether or not he survived... 

It may be necessary to decide hereafter whether this 

difference was enough...” 

The present position may be therefore that s. 2 (1) (¢) will 
apply to policies if, but only if, there is a change or modifi 
cation of beneficial interests —but it will apply, however small 
that change may be. See, for example, Adamson v. A.-G. 
[1933] A.C. 257. 


Section 2 (1) (b) : Cesser of Interest 

In ke Brassey's Deed of Appointment, 1953, 2 W.L.RR. 364 
the claim by the Crown was in no sense a claim to levy duty 
upon the policies themselves nor yet upon the moneys payable 
thereunder. The facts were that a father and son joined in 
barring the son’sentailed interest in certain funds and in convey- 
ing those funds to trustees upon trust to purchase thereout from 
the father four policies for £10,000 each on his life; subject 
thereto to apply the income to paying the premiums on those 
policies ; subject thereto to the son for life on protective 
trusts with remainders over. In the events which happened, 
three sisters of the son were defeasibly interested after the 
son’s death. In due course the father died and the policies 
matured. Throughout the father’s life the trustees had 
paid the annual premiums amounting to £1,970 per annum. 
That yearly sum would, of course, have otherwise gone to 
swell the son’s income. 

Section 2 (1) (+) provides that there shall be deemed to 
pass on the death property in which the deceased or any other 
person had an interest ceasing on the death of the deceased, 
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to the extent by which a benefit accrues or arises by the cesser 
of such interest. As is well known, s. 7 (7) provides that 
where the benefit is less than the whole fund it shall be valued 
upon the “ slice’’ principle. Therefore, to bring the section 
into operation the Crown must show (i) that there is a property 
in which some living person had an interest, (ii) that that 
interest ceased on the death, and (iii) that a benefit arose or 
accrued. 

The Crown contended (a) that the three ladies entitled in 
remainder had an interest which was the right to demand 
that the premiums be paid out of the trust property year 
by year—an interest which they could have enforced by an 
action for the administration of trusts of the settlement ; 
(>) that that interest ceased on the death of the father, and 
(c) that a benefit accrued to the son in that his income would 
no longer be diminished by the amount of the annual premiums. 
The case was a striking one because if the Crown succeeded 
the value of the benefit, calculated on the “ slice ’’ principle, 
would have been over £100,000 and duty would have been 
leviable thereon at 60 per cent. and would have far exceeded 
the amount of the policy moneys. Such a result plainly 
opens an argument that the legislators of 1894 could not 
possibly have intended so bizarre a result, but this contention 
was dismissed as fallacious by Lord Reid ((1953] 2 W.L.R., 
at p. 369). He emphasised that the Act of 1894 was drawn 
with rates of duty extending up to 8 per cent. so that any 
injustice which might have arisen was relatively small and 
could be justified as being outweighted by practical 
advantages. The absurdity was not the fault of the legislators 
of 1894 but of those later legislators who increased the rates 
of duty tenfold without considering what alterations to the 
general structure were thereby rendered necessary. 

Romer, J., and the Court of Appeal felt themselves 
constrained rather unwillingly to accept the Crown's conten- 
tion by analogy to the well-known accumulation cases 
(Re Hodson’s Settlement |1939) Ch. 343 and Westminster 
Bank, Ltd. v. A.-G., ibid. 010). Sir Raymond Evershed, M.R., 
stated (1951) Ch., at p. 986) that if the matter had been 
free from authority he 

“.. might have felt inclined or disposed to say that the 
sort of interest which is defined in this case as so ceasing 
was not within the intendment of s. 2 (1) (4) ...” 

But as it was, he felt himself bound to hold that the right 
of those entitled after the death of the son to have the 
premiums paid was an interest, just as in the accumulation 
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cases the right to have the income accumulated was an interest 
the cessation of which was enough to bring about a passing 
of the settled funds under s. 1. Jenkins and Birkett, L.JJ., 
agreed. 

The House of Lords took a different view. That view js 
indicated by quotations from two of the learned lords, 
Lord Porter said (| 1953] 2 W.L.R., at p. 367) : 

“TI cannot think that in any ordinary sense the interest 
is the right to have the premiums paid. What the ladies 
were interested in was the receipt of the policy money, 
The death did not affect that interest so as to make it 
cease, it removed a prerequisite to the insurance company’s 
liability. It was merely an event upon which the insurance 
money became payable. The ladies’ interest was 
unchanged.” 

Lord Reid said (at p. 371) :— 

“In this case the real interest of the tenants in remainder 
was not in the premiums but in the sums assured.  Pay- 
ment of the premiums was only a means to an end. The 
tenants in remainder lost nothing when the premium 
ceased to be paid: on the contrary they gained by the 
addition of £40,000 to the capital. I find it very difficult 
to see how a person’s ‘interest’ in any real sense can 
cease unless by the cesser he loses something of actual or 
at least of potential value which he might have had if the 
deceased had lived longer. Whatever may have been the 
technical nature of the right of the tenants in remainder 
with regard to the premiums it was in substance only an 
ancillary right for the protection of their real interest 
which was to get in the £40,000. Once that interest 
required no further protection (because the moncy was 
paid) rights for its protection came to an end, but I cannot 
regard that as the cesser of an interest within the meaning 
of the Act.” 

It will be seem that Lord Reid’s view was that 
Sir Raymond Evershed, M.R., was tempted to adopt, but which 
he thought himself bound by authority to reject. The House 
of Lords did not dissent from or overrule any decision which 
was binding on the Court of Appeal, but in its approach to 
the problem it came to the opinion that those authorities 
were not in fact relevant. Thus, this attempt by the Crown 
to extract duty under s. 2 (1) (0) which was a novel departur 
in these circwmstances—was, in the event, unsuccessful. 

G. L.G. 
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THE NEW SCHEDULE II—COSTS RECORDS 


So important is the question of the proper records to be kept 
in connection with the new basis for computing charges 
according to Sched. II that it seems expedient at this juncture 
to consider the matter in greater detail than has been possible 
up to now. 

Before deciding on the records to be kept, it would be as 
well to refresh one’s memory on the facts to be proved, and 
Firstly, then, what is it 
This can best be 


the ultimate purpose of the records. 
desired that the records shall prove ? 
ascertained by referring to the precise wording of the new 
Sched. II, contained in the Solicitors’ Remuneration Order, 
1953, which states the basis upon which the Sched. II charges 
will in future be computed: namely, such fee as is fair and 
reasonable having regard to all the circumstances, and in 
particular to seven special circumstances therein set out. 


It will be found that some of these circumstances will 
appear from the papers in the case themselves. Thus, the 
complexity of the matter, or the difficulty or novelty of the 
questions raised, the skill, labour, specialised knowledge and 
responsibility involved on the part of the solicitor, the amount 
or value of the money or property involved, and the import- 
ance of the matter to the client are all matters which are 
ascertainable from the file itself, and can be recorded at the 
inception of the matter. 

The facts relating to the number and importance of the 
documents prepared or perused will have to be recorded as 
and when the circumstances arise, and the same applies t 
the facts relating to the place where and the circumstances 
in which the business or any part thereof is transacted. Some 
of these circumstances may appear from the body of the file 
when the case is completed, but it would be safer and more 
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convenient in these ‘instances for the facts to be recorded 
during the progress of the case. 

Then there is one other circumstance set out in Sched. II 
which, as was pointed out in a former article, will be of 
paramount importance, and that is the time expended by the 
solicitor and his staff. The importance of this point was 
again stressed in a statement of The Law Society published 
in the March issue of the Law Soctety’s Gazette, where it was 
also observed that the time expended by principals should be 
rated higher than, for example, the time expended by 
unadmitted managing clerks ; and the time expended by the 
latter will, presumably, be rated higher than that of general 
clerks and typists. 

So much then for the facts to be proved from the records. 
Now, what is the ultimate purpose of those records ? It will 
be remembered that a dissatisfied client will, in future, in the 
majority of cases to which Sched. II applies, have two courses 
open to him. He can call upon the solicitor to obtain from 
The Law Society a certificate that his charges are fair and 
reasonable, and he can have the bill taxed in the Supreme 
Court Taxing Office. The records of the facts mentioned 
above will be used, therefore, in cases where the client adopts 
either or both of these courses, and, indeed, in regard to the 
certificate to be obtained from The Law Society it has been 
specifically stated by that body, in the statement appearing 
in the March issue of the Gazette above referred to, that when 
an application is made for a certificate that the bill is fair 
and reasonable the solicitor will be required to complete a 
questionnaire which will deal with the seven points set out in 
Sched. II and briefly referred to above. 

It is important, therefore, that records should be kept, not 
only to assist the solicitor in determining a fair and proper 
charge to be made to the client, but also for the purpose of 
supporting that charge if it should ever be questioned, and it 
is important, moreover, that whatever records are kept are 
so designed that they will bring out the information covering 
all the points upon which we have touched. 

Our next problem then is to determine how best the 
compilation of the records is to be achieved, and it must at 
once be obvious that the precise form that the records will 
take must depend to a large extent on the nature of the 
practice, and particularly whether it is large or small. 

For instance, in the case of a very small practice where the 
solicitor deals with almost all of the work himself, with the 
assistance, perhaps, of one or two typists, he will probably 
prefer to keep these records himself. On the other hand, to 
go to the other extreme, in the case of a large practice where 
the work of the various principals and members of the staff 
is highly specialised, it is obvious that some sort of system will 
have to be devised which will enable each person dealing with 
the case or matter to record, in some form, the work that he 
or she has performed in relation to that particular matter and 
the time expended. It seems important, however, whether 
the practice involved is large or small, that the system of 
recording should be such that it is capable of expansion. In 
short, there should be one basic system suitable for the 
smallest practice, but which can be expanded as required. 

As we have seen above, there are certain facts which will 
emerge at once at the inception of the business, so that the 
costs records must commence when the case or matter 
commences. It is suggested, therefore, that there should 
be a control or master record sheet opened at the commence- 
ment of the case. This can be kept either in the file, which 
will probably be most convenient in the case of a small practice 
where the principal himself intends to keep the records ; or 
I a loose-leaf file or binder in the keeping, say, of the cashier 
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in the case of a larger firm. This control or master sheet 
should contain the client’s name and the name of the case or 
matter, followed by details of the nature of the case, the 
documents involved, and the value or amount of the property 
or money concerned. 

The remainder of the sheet, which would be most convenient 
if of foolscap size, should then be ruled into columns, the first 
or left-hand column for the date, the next for a brief note of 
the work performed, and the following column for the hours 
spent on that particular phase. It is suggested that the time 
be kept to the nearest quarter of an hour in order to eliminate 
unnecessary detail. This third column would then be followed 
by columns for as many grades of clerks as the principal 
employs, although it is thought that it would be sufficient 
if the staff was roughly divided into admitted managing 
clerks, unadmitted managing clerks, and general clerks, the 
latter division incorporating the typists. 

As the work is performed the various items should then be 
entered on the sheet, the time involved being extended into 
the appropriate column. When the case or matter is finished 
the time columns can be added, and the principal will then 
know precisely how much time has been spent on the case, 
and by whom. The form might include a space at the foot 
for remarks, and here can be added a note of any exceptional 
circumstances not otherwise recorded which might have a 
bearing on the fee ultimately charged. 

Now this system briefly suggested above would be 
satisfactory for the small practice conducted by a solicitor 
assisted by one or two clerks, but it has its limitations, and 
would obviously be quite unworkable in a large practice where 
each phase of a case or matter is dealt with by a different 
person. The basic principle of a master or control sheet 
will remain, however, and the system can then be extended 
by having small time sheets upon which each principal and 
member of the staff performing any work in connection 
with the case can record briefly the date, the nature of the 
work performed and the time occupied. These supplementary 
sheets from all departments, having on them the name of the 
client and matter, can then be collated by a filing clerk, 
preferably under the control of, say, the cashier, and at the 
conclusion of the case, or periodically if more convenient, 
the time columns can be added, and the summary of work done 
and the total time involved inserted on the master or control 
The supplementary sheets can then be fastened 


quite 


record sheet. 
together and filed away in a moribund file. 

It will be appreciated that in recording the copying done 
the typists will have to make their records in terms of hours 
and not of folios, and the same principle will apply to drawing, 
engrossing or perusing documents. The writing of letters 
will have to be dealt with on a time basis, but it seems not 
improbable that the time involved in writing and despatching 
routine letters will be standardised in many offices, and will 
be added at the end according to the number of such letters 
despatched in the case or matter. The time involved in 
writing opinion and other special letters will still have to be 
recorded as and when such letters are written. 

The above gives a brief outline of a system that can be 
used for the smallest practice, yet can be expanded for the 
largest. It will record all the facts necessary to enable the 
solicitor to fix his fee and to enable him to support the bill 
if need be, and, since the records will have been compiled 
as the case progresses, will necessarily have far greater weight 
with the adjudicating authorities than some sort of data 
compiled when the case is finished or specifically for the 
purpose of supporting a bill that is being questioned. 

LL 
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THE MATRIMONIAL HOME AND THE DESERTED WIFE 


Wuat are the conclusions that can be legitimately drawn 
from the series of recently decided cases on this subject, 
beginning with Thompson v. Earthy {1951} 2 K.B. 596? 
I find these cases very difficult to understand, and recent 
discussions with other practitioners of actual cases on facts 
similar to those which arose in Thompson v. Earthy indicate 
that my difficulties in this corner of the law are not unique. 

These difficulties are not diminished by the fact that the 
arguments in these cases are either not reported at all, or 
reported somewhat shortly, so that a mere reading of the 
cases plunges one 7” medias res, with no sufficient unfolding 
of the background to the subject. I propose, in the next 
week or two, to analyse the actual decisions in these cases, 
but before doing that some mention of the history of this 
subject is essential. Disregarding for the moment the 
peculiar relationship for this purpose of a husband and wife, 
if a person is found in physical possession of real property 
and an action of trespass is brought against him in respect 
of that possession, there are, broadly speaking, two defences 
open to him. In the first place he can attempt to show that 
he has some legal title to remain in possession; that is to 
say, at the present time, that he has a legal estate in possession 
in the property. The alternative defence is to show that he 
is in possession with the leave and licence of the plaintiff. 
(There are, of course, peculiar cases which do not fall within 
these broad propositions, e.g., where property is requisitioned 
by or on behalf of the Crown under either statutory or 
prerogative powers ; but, broadly speaking, the position is 
that which I have indicated.) If, then, the defendant is 
unable to set up one or other of these defences he can be 
ejected as a trespasser. 

If, however, the defendant is the spouse of the plaintiff 
this fairly simple position is complicated by the common-law 
rule that a right of action in tort does not lie as between 
husband and wife, and as an action by the husband to recover 
possession of property of which he is the estate owner against 
his wife is an action of ejectment, the remedy which would 
be available to him if the person in possession were a stranger 
and not his wife is not open to him (see Bramwell v. Bramwell 
(1942) 1 K.B. 370, if a recent authority is wanted for this 
proposition). This disability in the husband (or, in a converse 
case, Of the wife) is, of course, historically explicable on the 
ground that at common law husband and wife constitute one 
juridical person, and for this reason it is unaffected by the 
Law Reform (Married Women and Tortfeasors) Act, 1935. 
This was made quite clear in Baylis v. Blackwell {1952} 
1 K.B. 154, where it was held by McNair, J., that a husband 
cannot, during coverture, bring an action against his wife in 
respect of a tort committed before the marriage (what one 
reporter with, perhaps, more sociological than verbal 
perspicacity called an “ anti-nuptial tort’). The purpose 
of the part of the Act of 1935 dealing with married women 
was to remove the procedural disabilities of a married 
woman in the courts, and it did not change any basic 
principle of the common law. 

This does not mean that a spouse has no remedy at all 
against the other spouse in respect of the property of either 
of them. Under s. 17 of the Married Women’s Property 
Act, 1882, in any question between husband and wife as to 
the title to or possession of property, either party may apply 
to the court, and on such application the court may make 
such order with respect to the property in dispute as it thinks 


fit. And in addition to this statutory jurisdiction there are 
equitable remedies which may be available to one spouse 
against the other even during the subsistence of the marriage, 
although on this there is a certain amount of doubt which, 
having regard to the unlimited discretion conferred on the 
court by s. 17, will now probably never be resolved. 

It has become common, I believe, to describe the rights ofa 
married woman to the continued occupation of the matri- 
monial home as arising under some kind of a licence. This 
terminology can only confuse an already confused situation, 
unless the word “ licence”’ in this context is used with some form 
of reservation or qualification, for, as has been seen, a licence 
is basically an answer to an action in ejectment, and a wife 
if sued in ejectment in respect of her husband’s house has no 
need to rely on that answer, since such an action must fail 
in limine by reason of the disability of the husband to bring 
any action against his wife in tort. The expression 
“matrimonial home ”’ is also something of a red herring in 
speaking of this particular problem. So far as I know, this 
expression was a stranger to the statute book until the 
Intestates’ Estates Act, 1952, made provision for the widow 
of an intestate to continue in certain circumstances in 
occupation of the house in which she and her husband lived 
before the latter’s death, and in the case of these provisions 
some compendious expression which would include a house 
of which the intestate was a tenant under certain titles was 
necessary, and the expression ‘‘ matrimonial home ”’ is not 
inapt. But the present problem arises in its most acute 
form where the husband is the estate owner of the house 
(although, as can be seen from such cases as Old Gate Estates, 
Ltd. v. Alexander (1950) 1 K.B. 311, the problem can also 
arise where the husband is a statutory tenant under the Kent 
etc., Restrictions Acts), and where the husband is the estate 
owner it is to some extent begging the question to call the 
premises the matrimonial home, thereby suggesting that 
there is something in the quality of the property itself which 
qualifies the husband’s ordinary rights in relation thereto 
as the owner of the legal estate therein. But while this 
expression, however unsatisfactory, is scarcely avoidable, 
the expression “‘ licensee "’ is thoroughly misleading and should 
not be used in this context, however inconvenient it may be 
to lack a single word as a description of the concept under 
discussion. In this connection it should be noted that in what 
is, perhaps, the source of these cases, Denning, L.J., went 
out of his way to stress his opinion that, whatever the rights 
of a wife in relation to her husband’s home may be, they are 
not those of a licensee. 

This was in Old Gate Estates, Ltd. v. Alexander, supra, 
where the learned lord justice said (at p. 319) : “‘ Ifa statutory 
tenant goes out of occupation leaving lodgers or sub-tenants 
or no one in the house, he ceases to be entitled to the 
protection of the Rent Restrictions Acts, but he does not, it 
my opinion, lose the protection if he goes out leaving his 
wife and furniture there. The reason is because the wife has 
a very special position in the matrimonial home. She is not 
the sub-tenant or licensee of the husband. It is his duty to 
provide a roof over her head. He is not entitled to tell her 
to go without seeing that she has a proper place to gv to. 
He is not entitled to turn her out without an order of the 
court: see H. v. H. [(1947), 63 T.L.R. 645]. Even if she 
stays there against his will, she is lawfully there ; and s0 
long as she is lawfully there the house remains within the 
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Rent Restrictions Acts after he leaves, just as it does after 
he is dead. She can pay the rent and perform the obligations 
of the tenancy on his behalf, and the landlord can only 
obtain possession if the conditions laid down by the Acts are 
satisfied . . .”’ 

This language is very wide, but it is to a large extent 
obiter. The decision itself was based on much narrower 
grounds, if the judgments of the other members of the court 
are examined. Thus, Bucknill, L.J., appears to have based 
his conclusion (which was that of all the members of the 
court) that the statutory tenancy had not come to an end on 
the ground principally that the husband had left his furniture 
in the flat in question, and he said that it was not necessary 
for the court to decide whether the husband could, in the 
circumstances, lawfully revoke his wife’s permission to live 
in the flat. Somervell, L.J., took the same view. He said 
(at p. 319): “‘ The wife still remained in the house and the 
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furniture remained in the house, and it is, in my view, 
unnecessary to decide in this case what would be the position 
—and it is a somewhat unlikely one—if a husband succeeded 
in clearing the house of furniture, his wife insisted on remaining 
in the unfurnished house, and he then gave to the landlord a 
revocation of the licence to his wife.’’ The majority view in 
this case therefore depended, apparently, on the effect which 
the furniture which remained in the house exerted on the 
special position of the landlord of controlled property, who 
could only obtain possession of his property by the consent 
of its occupants or through the machinery provided by the 
Acts. It is, nevertheless, the judgment of Denning, L.J., 
which has been relied upon in later cases in support of the 
proposition that a wife has some special right of occupancy 
over the house which, for lack of a fitter description, we must 
continue to call the matrimonial home. An examination of 
those cases must wait until next week. “ABC” 


“REQUIRING” PAYMENT OF EXCESS RENT 


THE opening words of Gerrard, J.’s judgment in Mauray v. 
Durley Chine (Investments), Ltd, [1953] 1 W.L.R. 524; ante 
p. 192, were: ‘‘ This is a case of considerable interest and 
novelty.”’ It was, indeed, the sort of case which rent control 
legislation is apt to produce. A flat which had been let at 
{525 a year came within the scope of the Furnished Houses 
(Rent Control) Act because the landlords provided some 
services. The lease was for seven years from Mid-summer, 
1946, and in the year 1949 disputes which had arisen between 
landlords and tenant were compromised by an agreement 
under seal which, inter alia, gave the tenant an option to 
renew the lease at the rent of {525 by giving notice at any 
time before 24th June, 1952 (a twelve months’ notice, in 
fact). After that settlement, the tenant referred his con- 
tract to the local rent tribunal, who reduced the rent to £425 
for the duration of the Furnished Houses (Rent Control) 
Act, 1946, This was done in January, 1950, and on 
4th December, 1951, the tenant sent notice exercising his 
above-mentioned option. The landlords refused on the 
ground that the £525 had become an unlawful rent which 
they, under penalties set forth in the statute mentioned, 
were prohibited from requiring or receiving; the option, 
they pleaded, had become null and void and the purported 
exercise thereof had been and was a nullity. They pleaded 
thus in answer to a claim for a declaration. 

The argument advanced on behalf of the landlords may be 
summarised as follows: When a reduced rent has been 
entered in the local authority’s register under s. 3 of the Act, 
it is not, according to s. 4, lawful to require or receive payment 
in excess of the rent so entered ; and s. 9 makes requirement 
and receipt punishable. To grant a lease reserving an 
excess, and containing a covenant to pay that excess, would 
be unlawful and punishable. 

The argument for the plaintiff drew attention to the 
transient nature of such determinations by rent tribunals ; 
s. 2 (2), which provides for approval or reduction of what 
has been agreed, is followed by a subsection providing that 
either party may “refer the case to the tribunal for recon- 
sideration of the rent so entered on the ground of change of 
circumstances,’’ and that on such an occasion the tribunal 
may increase the rent payable. 

On this point alone Gerrard, J., held that the plaintiff was 
entitled to the declaration sought ; it was impossible to say 
that in June, 1953, there would be an unlawful requirement. 


(It may occur to the reader that the provision for recon- 
sideration is primarily designed to meet the case of furnished 
lettings for weekly or other short terms, when a landlord may 
qualify for an increase, as it were, by adding to the furniture or 
redecorating the premises, and that when an option provides 
for the grant of a new seven-year lease on the same terms as 
those of the existing one there is no scope for s. 2 (3). The 
point was not raised, but I do not think that it is necessarily 
sound, as I have known a tribunal increase a permitted rent 
merely on the ground of an increase in rates payable by the 
landlord.) 

The learned judge considered, however, that it would be 
helpful to the parties not to limit his judgment to that 
particular point (trouble which might arise in June if there 
were no revision of the rent being thus anticipated) and 
went into the larger question whether the grant of a lease 
in accordance with the option would be an_ unlawful 
“requiring.” ‘‘ Can it be said that the intention of the Act 
is to prevent any such future lease being executed and to 
prohibit or render ineffective any undertaking under deed or 
consideration to execute such a lease inf future?’’ asked the 
learned judge ; and found the solution in the true meaning 
(for the purpose in hand) of the word “ require.” 

Several judicial interpretations of that word can be found 
in the authorities, but they were not mentioned in .the judg- 
ment; all would (it was indicated) be open to the alio intwitu 
objection. ‘‘ Bearing in mind the general intention of the 
Legislature to be derived from a consideration of the Act,”’ 
Gerrard, J., concluded that a mere covenant to pay a rent 
in excess of the amount entered in the register, even at the 
instance of the lessor, was not a requirement in the sense in 
which the word “ require ’’’ was used in the Act ; though any 
attempt to enforce that covenant would be to require an 
excess. Also, the covenant would not render the whole 
lease void or of no effect. 

The “even at the instance of the lessor ’’ 
designed to meet the argument that, even if the defendants 
had no intention of enforcing such a covenant, the very 
instrument on which the plaintiff relied would oblige them 
to submit a draft lease reserving a rent of £525 a year and 
containing a covenant to pay that amount; if the custom 
were that the lessee prepared the draft the position, it may 
have been graciously conceded, would have been different ; 
but sending a draft with such provisions does look like 
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“ requiring ’’ excess rent, so a request to make the require- 
ment must be ignored (holders of passports may recall that 
the operative words in those documents are “ request and 
require,’ directed, I presume, to persons over whom the 
Crown has no, and those over whom it has, authority respec- 
tively). But I do not think that it is a matter for regret 
that such considerations were held to justify a reference to 
the intention of the Legislature. 

The same may be said of the decision that such a covenant 
would not avoid a lease. I do not know whether our old 
friend Paradine v. Jane (1647), Aleyn 26, was among the 
authorities mentioned in argument but not specified in the 
judgment; it may have been invoked as showing the 
distinction between frustration brought about by law on the 
one hand, and impossibility due to accident which might have 
been foreseen and provided against on the other hand. But, 
even so, though the reduction of the rent was made by a 
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determination of the tribunal made in January, 1950, the 
lease itself commenced in June, 1946, and the Furnished 
Houses (Rent Control) Act, 1946, had come into force on 
26th March of that year. So there was no change in the 
law, which is what Paradine v. Jane appears to visualise: 
yet it might plausibly be argued that a reduction in the rent 
payable for premises (the learned judge noted a somewhat 
subtle change of terminology in the Act: s. 2 (2) provides for 
reducing (or approving of) “the rent payable under the 
contract ” referred ; s. 2 (3) speaks of “ the rent payable for 
any premises’’: a transition from in personam to in rem) 
is such an act of the law as cannot be provided for and against, 
The suggestion that the result should be that the notice 
requiring the grant of the lease was null and void, or that a 
lease executed in compliance with such notice would be 
void, does, however, seem to seek to introduce a refinement 
which should be disregarded. R.B. 


HERE AND THERE 


SPECIAL CASE ? 


IF whoever it was who advised the Government in the matter 
of the judges’ salary increase thought that he had discovered 
a happy formula for doing them more good than met the eye, 
it has proved a psychological miscalculation, for in modern 
politics it is a pretty sure thing that the left hand will know 
what the right hand doeth. On the face of it, of course, 
£1,000 tax free looks a good deal less than doubling a £5,000 
salary, which is just about what would have to be done so 
as to produce an equivalent benefit by conventional methods, 
but that seemingly unobtrusive short cut is haunted by 
one of the most unpopular bogies of our time, the monster 
Privilege. Somewhere at the back of the mass mind there is 
floating about a persistent notion that ideal justice demands 
that everyone shall be treated as far as possible like everyone 
else. Whereas, if it’s democracy you want at its freest and 
most perceptive, the truth is that every human being is a 
special case and if you can’t always treat him as such it’s 
only because of the limitations of the busy, remote State, 
far too much preoccupied in tinkering with the ramshackle 
administrative machine to be anything but rough or approxi- 
mate, even when it isn’t outstandingly ready. No one with 
that wider vision could ask, as one correspondent to the Press 
asked, what there is so very special about the judges. Well, 
maybe there are as many vain or obtuse old men on the 
Bench as there are among stockbrokers or trade union leaders. 
(I rather doubt it, but maybe.) Still, even granting that, 
there is nevertheless something very special about the judicial 
office; though there has crept in a certain tendency to forget 
it. It is neither an obvious nor an easy thing to produce a 
body of human beings trained to impartiality and required 
to resist alike the blandishments of the wealthy and the 
pressure of that force which is the essence of every Govern- 
ment. You remember Hitler’s judicial ideal: ‘‘ I need men 
for judges who are deeply convinced that the law ought not 
to guarantee the interests of the individual against those of 
the State.”” That our judges do precisely what Hitler thought 
they ought not to do is not a thing to be lightly taken for 
granted. 
MEANS TO ENDS 


VERY well then, the collective common sense which has been 
the English tradition set about instinctively adapting means 
toends. It made the judges virtually undismissable. Better, 
it was felt, have two or three garrulous or offensive old men 
in a generation outstaying their welcome than leave the entire 
Bench in constant peril of losing their livelihood if they put 
a foot wrong with the Government. Next, said tradition, 
let them be magnificently robed, and surrounded by ceremony. 
But surely, says the theorising moralist, the just judge could 


adjudicate every bit as wisely naked under an oak tree. 
Yes, doubtless he could, but, if he tried to, he would need an 
exceptionally powerful personality to get himself taken 
seriously by the ragtag and bobtail of all comers, and, since 
human beings are what they are, with their taste for the 
dramatic, it’s no vain or wasteful thing that the arts of 
costume and stage management should be called in to provide 
the outward signs of inward learning, wisdom and prestige. 
When the Irish Free State first gained its independence the 
judges, in full reaction against all that had gone before, 
discarded their robes. But the Bar did not. Soon it was 
found that the Bar were getting all the respect that the public 
used to give to the Bench, who thereupon hurriedly resumed 
their abandoned habiliments and have retained them ever 
since. 


LIFT FROM THE QUEUE 


FINALLY, said common sense, let the judges be rich. So 
their salaries were fixed with that deliberate intention, for, 
tell the world as often as you will that it is a blessed and an 
honourable thing to be poor, the world will not believe you 
and it will measure, and accordingly honour, ability in 
accordance with rewards achieved. Nothing, they say, so 
convinced the Americans of the miserable state of post-war 
Britain as the spectacle of Mr. Justice Lynskey coming 
straight out of the Church House tribunal to stand in a bus 
queue. How different, they thought, from General 
MacArthur, who had an automobile with five red stars which 
were automatically illuminated the moment he sat down 
inside it. Doubtless in traditionalist England they would 
have preferred to see the judge drive off in a brougham, 
redolent of memories of the Lord Chancellor who invented it, 
but certainly not in an omnibus, in which he is (or may be) 
swallowed up indiscriminately in a crowd of co-respondents, 
prisoners on bail, fraudulent trustees, minor “call girls ’’ and 
others with whom to-morrow he may be required to deal in a 
blaze of authoritative majesty, quenching his familiar smile 
with an austere regard of control. Nor is it very fanciful 
to suggest that there are certain potential physical dangers 
to be reckoned with if the man who holds the power of life 
and death, freedom and captivity, shrinks into being just 
another man on the Clapham omnibus. The common sensé 
of our forebears realised this. They also knew that, however 
virtuous the final arbiters between State and subject, rich 
and poor, it is only sensible to lift them above the more acute 
temptations of straitened circumstances. Well, it might 
have been better boldly to double their salaries and, consider- 
ing that these were fixed at their present level to meet the 
increased cost of living resulting from the Napoleonic Wars, 
the step could hardly be condemned either as precipitate or 
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extravagant. But once their special function in the social 
fabric is realised, the violence of the reaction in some quarters 
against giving them a tax-free £1,000 seems more than some- 
what exaggerated. After all, the proposal is nothing but a 
partial return to what was the original practice of putting 
them beyond the reach of the pressure of the fiscal vagaries 
of the Government of the day and, since the discovery that 
taxation can be used as an instrument of policy, it is more 
than ever reasonable, functional, to relieve them of that 
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pressure. The real trouble is that since it is still the general 
mood of the moment to envy anything that anybody else has 
got, everyone in public employment from the Member of 
Parliament to the Post Office cat is already asking: If they 
can have it, why not me? So perhaps, after all, it’s best to 
double their salaries and meet objectors with a calculation 
of what their own post-Napoleonic War remuneration would 
come to. For Members of Parliament that, of course, would 
be precisely a tax-free zero. RICHARD Ror. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL.] 


Estate Duty : Chancellor’s Concession 

Sir,—We are acting for a personal representative of a deceased 
person who within five years of his death gave his freehold house 
to his son. On the execution of the deed of gift the son took up 
residence at the house but the deceased also continued to reside 
there until his death, although the gift was made without any 
reservation. 

On our enquiring of the Estate Duty Office as to whether 
the Chancellor of the Exchequer’s concession for owner-occupied 
property applies to the house, they have informed us that, 
provided the usual conditions are fulfilled, it will be regarded as 
applicable. We think that this information may be of interest 
to your readers. 


Southall. J. A. Puitiirs & Co. 


Abolition of Development Charge 

Sir,—-We were surprised to read in this week’s JOURNAL on 
p. 186 of the slow progress of the Town and Country Planning 
Bill, especially when you say that one of the reasons appears to 
be ‘‘. . . that the Central Land Board by administrative steps 
have been able to give effect to the main object of the Bill, namely, 
to abolish development charges without waiting for the Bill to 
be passed.”’ This is not so, and we have experienced insurmountable 
difficulties in that the national building societies refuse to accept 
the only letter that the Central Land Board is prepared to give. 
This letter is to the effect that assuming the present Bill becomes 


TALKING 
TuEsDAY, 17TH (ST. PATRICK’s Day) 


On 19th and 20th January I noted in this diary—and 
attempted to answer—some questions concerning the taxation 
of disablement benefits. I was looking at the matter then 
from the point of view of the disabled person. There is, 
however, a kindred problem, to which different considerations 
apply. In tabloid form the problem is this. When a 
company, having an insurable interest in the life of a director 
or employee, insures his life, are the policy moneys a “ trading 
receipt ’’ and taxable in the hands of the company ? 

In Murphy v. Thomas E. Gray & Co., Ltd. [1940] 2 K.B. 175 
a company took out an accident insurance policy whereby, 
if any employee was killed or disabled by any accident, the 
insurance company undertook to pay certain specified sums 
depending on the injuries received. W, an employee, was 
killed by an accident and a lump sum was paid to the 
company in respect of his death. Macnaghten, J., held that 
the lump sum was a trading and not a capital receipt and 
that the company was assessable to income tax in respect of 
it. The question was mooted whether the policy was a 
“wager policy or gaming policy” (per Macnaghten, J., 
at p. 177), but counsel agreed between themselves “ that it 
Was not such a policy and that the company had an insurable 
Interest in the lives of their employees, and also in their 
disability from accident.” 

The principle of the decision in the Murphy case was 
followed by the Court of Appeal and ultimately confirmed by 
the House of Lords in Commissioners of Inland Revenue v. 
Executors of Williams {1943} 1 All E.R. 318 and [1944] 
1 AILE.R. 3812. A member of a private company had valuable 


law then no development charge will become payable. As a 
result of this numerous transactions involving new development 
are held up, and one of our clients has even written to his member 
of Parliament on the subject, and we understand that the difficulty 
iswell known. Obviously the answer to the problem is to make the 
Bill law as soon as possible. 

Of course the foregoing usually arises where no claim has been 
made for loss of development rights under the Town and Country 
Planning Act, 1947, and does not arise where, for example, the 
land in question is dead ripe, near ripe or (Central Land Board 
pamphlet] House II is applicable. 


Fareham. JASPER & NICHOLSON. 


Solicitors’ Remuneration Order, 1953 


Sir,—Mr. Lund rightly points out in his letter [avfe, p. 192] 
that in many areas solicitors have, by virtue of their membership 
of local law societies, accepted an obligation not to elect for 
Sched. II charges instead of scale remuneration unless satisfied 
that their charge will not be less than the appropriate minimum 


scale. My remarks do not, of course, apply to practitioners 
bound by such an obligation. The Remuneration Orders, 


however, do not contain any such limitation and, having regard 
to the introduction of a fresh basis of charging under Sched. II, 
it seems that a provision binding on all impartially would be 
in the interests of the profession. “ Your CONTRIBUTOR.” 


“ SHOP ” 


connections in India and special knowledge of bloodstock, 
and for these reasons his services were particularly valuable 
to the company. The company insured that member in 
respect of his death by accident in the sum of £15,000. The 
member was killed in an accident on 1st *February, 1938, and 
the policy moneys were duly paid to the company and treated 
by the company as an income receipt. The company then 
distributed the policy moneys ; part of them by this process 
found their way back to the executors of the deceased member 
whose life had been insured; the appellant ‘executors 
were then assessed to sur-tax upon the sum so received. 
Lord Greene, M.R., delivering judgment in the Court of 
Appeal, said that it was conceded that “ if the sum in question 
was not of a nature to attract income tax in the hands of the 
company, it cannot be taxed in the hands of the shareholder 
. .. either for income tax or sur-tax. The sole question, 
therefore, is whether or not this sum was in the hands of the 
company a receipt on capital account or a receipt on income 
account.” Macnaghten, J., again the trial judge at first 
instance, had held it to be an income receipt ; his finding was 
upheld on both appeals. 

Both these decisions—Murphy and Wzilliams—concerned 
policy moneys received on death, but the same principle 
would evidently apply to disablement benefits. 


WEDNESDAY, 18TH 

“ Aviation policies ’’ seem to be on the increase, but so far 
as my experience goes consideration is rarely given to some of 
the fundamental problems involved, perhaps because the 
policies are so often taken out at short notice. Amongst the 


’ 
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questions which—along with the insured life and limb—are 
frequently left up in the air, I have noted :— 

(1) Whether the company has any insurable interest. 

There is the customary glib answer to this, viz., that it 
would be unusual for an insurance company to plead lack of 
insurable interest. But, as is well known, a contract of 
insurance upon another’s life is expressed to be “ null and 
void ’’ under the Life Assurance Act, 1774, unless the insured 
has an insurable interest. Such a contract is not only “ null 
and void’’ as the Act says, but in effect illegal, and the 
premiums paid are not returnable (Re London County 
Commercial Re-insurance [1922] 2 Ch. 67 and Re National 
Benefit Assurance Co. [1931] 1 Ch. 46; also Harse v. Pearl 
Life Assurance Co. [1904] 1 K.B. 558). The practice of 
insurance companies is, therefore, something in the nature of 
an extra-statutory concession, and I think perhaps it is 
rather too often and too readily assumed that the concession 
is equivalent to a statutory right and would at all times and 
in all circumstances be granted. Moreover, the absence of 
insurable interest may give rise to difficulty if it becomes 
necessary to invite the court to decide some other question 
under the policy (cf. the point agreed between counsel in the 
Murphy case, supra). 

(2) Whether, if the company has an insurable interest, the 
amount insured bears any near relation to the amount of its 
loss (which must be measured at the date of the contract, 
not when it occurs—see Dalby v. India and London Ltfe 
Assurance Co. (1854), 15 C.B. 365). 

This is, of course, a problem that resembles the first, but 
it is easy to forget that s. 3 of the 1774 Act limits the 
amount which the insurer can recover to “the amount of 
value of the interest of the insured ”’ in the life assured. 


(3) Whether the director has effected the insurance as agent 
for the company or vice versa. 

I do not know how these matters are arranged in the office 
of the average company but I usually find that the director 
is concerned with other eve of flight preparations; the 
company just want to be sure that they can charge the 
premium as a trading expense; and the underwriters are 
content if they can arrange for some company or individual 
to be named in the policy “‘ whose receipt shall be a sufficient 
discharge ’’ (and of course they want the premium, too). 
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It is sometimes very difficult to decide whether the policy 
is the company’s property or that of the director, and it is 
no use asking the director’s secretary. “‘ Mr. Z just told 
me to ring the insurance brokers and tell them to fix it the 
same as last time.” 


(4) When a company makes a payment, with or out of the 
policy moneys, to the executors or dependants of the director 
whose life was insured, whether the sum is received tn the quality 
of remuneration for the director's services and is so taxable in 
the hands of the recipients. 


There is something of a latent absurdity here, for it may 
well be asked how a sum can be “ remuneration for services” 
when properly speaking it is compensation for loss of 
services? In Duncan v. Commissioners of Inland Revenue 
[1909] S.C. 1212 Lord Dunedin expressed the thought thus: 
“IT confess I have never been able to see how it could be said 
to be in respect of his office, when the whole reason it was 
given to him was that he was no longer in the office.” But 
in Cowan v. Seymour [1920] 1 K.B. 500 the Court of Appeal 
would not allow that this was more than—fer Lord Sterndale, 
M.R.—“‘ a fact of great weight’; the material question is 
whether the sum accrues by virtue of the director’s office 
(see, e.g., Herbert v. McQuade [1902] 2 K.B. 631, 649; 
Blakiston v. Cooper {1909} A.C. 104, 107 ; and Allen v. Trehearne 
[1938] 2 K.B. 464)—and this whether the office has terminated 
or not, and whether the payment is voluntary or not. 


In view of the principles established by these cases one 
usually hopes to find that the director has implicated himself 
to the smallest possible degree in the arrangements for 
effecting the insurance, so that there will be no room for 
argument that the policy formed part of the consideration 
for his services (a point that may also be material in relation 
to estate duty).* If matters are properly arranged—as, no 
doubt, they sometimes are—it should be possible for the 
company (after meeting any income tax payable under the 
Murphy and Williams decisions) to hand over the residue to 
the widow without inviting claims to additional income tax, 
sur-tax or estate duty. “ Escrow.” 








* But, at least where the grant is discretionary, services alone will not now be sufficient 
to support a claim to estate duty under s. 2 (1) (d) of the Finance Act, 1894; sce Re 
J. Bibby & Sons, Ltd.; Davies v. Inland Revenue Commissioners [1952] 2 T.L.R. 297; 
96 Sot. J. 580. 





NOTES OF CASES 


The Notes of Cases in this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


CONTEMPT OF COURT: CONDUCT OF COUNSEL : 
*“ CONVICTION ”: APPEAL 
Izuora v. R. 


Lord Porter, Lord Tucker and Lord Asquith of Bishopstone 
16th March, 1953 


This was an appeal, by special leave, from an order of the 
West African Court of Appeal, dated 23rd November, 1951. 
The appellant, a barrister practising in Nigeria, at the conclusion 
of the hearing of a divorce case in which he had represented 
the respondent and in which judgment was reserved until the 
following day, applied that he might be excused from attendance 
on the next day. His application was granted. Counsel for 
the petitioner then asked that he also might be excused and 
thereupon the judge, stating that the court could not carry on 
in the absence of counsel for both parties, withdrew the 
appellant’s permission and directed that both counsel should 
attend next day. At the sitting of the court on the following day 
the appellant was absent and no communication from him had 
been received by the court. The appellant having been 
summoned to show cause why he should not be committed 
for contempt of court, the judge held that his absence from the 
court without leave amounted to a contempt and fined him 
£10 and ordered that in default he should be imprisoned for 
two months. An appeal by the appellant to the West African 


Where possible the appropriate page reference is given at the end of the note. 


Court of Appeal was struck out on the ground of lack of juris- 
diction, that court holding, following their own decision in 
In ve Poku and Another given a few days earlier (16th November, 
1951), that in such a matter as the present “‘ it is apparent that 
no appeal can be brought under s. 10 of the West African Court 
of Appeal Ordinance (c. 229 of the 1948 Rev. of the Laws of 
Nigeria), which dealt with appeals in criminal cases and which 
provides that “‘ a person convicted by or in the Supreme Court 

. may appeal to the Court of Appeal ”’ in specified circum- 
stances. The Court of Appeal were of the opinion that the 
order made against the appellant was not a “conviction” 
within the meaning of s. 10 of the Ordinance. The appellant 
appealed. 

Lorp TucKER, giving the judgment of the board, said that 
it was clear that the appellant’s conduct was treated by the 
trial judge as being of a criminal kind, viz., ‘‘ any act done . . . 
calculated to bring a court or a judge of the court into contempt 
or to lower his authority,”’ or something ‘‘ calculated to obstruct 
or interfere with the due course of justice or the lawful process 
of the courts ” (see R. v. Gray [1900] 2 Q.B. 36). The governing 
principle to be applied in the present case was that stated by 
Viscount Simon in Nokes v. Doncaster Amalgamated Collientes, 
Ltd. [1940] A.C. 1014, at p. 1022, where he said: “ The golden 
rule is that the words of a statute must prima facie be given 
their ordinary meaning.’ In the present case an order for 
payment of a fine and for imprisonment in default had been 
made by a judge for conduct adjudged by him to amount to 
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By Order of Butterworth & Co. (Publishers) Ltd., shortly removing to new Headquarters at 88 Kingsway 


TEMPLE BAR 


adjacent to the Law Courts and Chancery Lane. 
THE HIGHLY IMPORTANT 


FREEHOLD BUSINESS PREMISES, 


4, 5 and 6, BELL YARD, FLEET STREET. 


TOTAL FLOOR SPACE, SQ. 10,750 FT. 
WITH VACANT POSSESSION. 
Together with 
FREEHOLD SHOP AND BUSINESS PREMISES, 


7, BELL YARD, 
LET ON FULL REPAIRING LEASE AT £400 PER ANNUM, 
which will be offered for SALE by AUCTION in 2 Lots by : 


FAREBROTHER, ELLIS & CO., 


at the London Auction Mart, 155, Queen Victoria Street, E.C.4, 
on THURSDAY, 23rd APRIL, 1953, at 2.30 p.m. precisely (unless previously sold privately). 
Particulars, Plan and Conditions of Sale may be obtained from :— 
Solicitors : Messrs. Bull and Bull, 11 Stone Buildings, Lincoln’s Inn, W.C.2. (HOL, 7474.) 
Auctioneers : Messrs. FAREBROTHER, ELLIS & CO., 29, Fleet Street, E.C.4. (CEN. 9344.) 











SHREWSBURY Ch r Crown Hotel SHREWSBURY 


Situated in the centre of the town, it is one of SHREWSBURY’S best examples of Old English half-timbered 
structures, and iy is replete with all those modern conveniences for complete comfort, in its spacious lounges 
and 50 bedrooms. Electric or Gas fires, telephones and h. and c. water in all bedrooms. 


CLOSE TO ASSIZES, COUNTY AND POLICE COURTS 
Two large Lounge Bars — Garage — Snack Bar Counter open until 11 p.m. — Telephone 4491-2 

















SOCIETY FOR THE ASSISTANCE OF LADIES IN REDUCED 
CIRCUMSTANCES 


Winter is causing our poor ladies much illness 
and hardship. Money is needed for necessities. 


LEGACIES ARE WELCOME 


Will Lawyers kindly advise their clients to help this Society, making cheques payable to :— 


MISS SMALLWOOD’S SOCIETY, Lancaster House, MALVERN 


Founded by Miss Smallwood Patron: Her Majesty The Queen 




















ALLIANCE 


ASSURANCE COMPANY LIMITED 


Head Office 


BARTHOLOMEW LANE, LONDON, E.C.2 
ESTABLISHED 1824 


ADMINISTRATION and RECEIVERSHIP BONDS 


Specialist attention with the minimum of formality 
and moderate premium charges, combined with 
expeditious service 





Similar facilities are provided in respect of 
indemnities or guarantees in connection with 


LOST DOCUMENTS, MISSING BENEFICIARIES 
and BREACHES OF COVENANTS 
or DEFECTS IN TITLE TO PROPERTY 
and numerous other contingencies 
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The RSPCA is always immensely grate- 
ful for any gift, whether normally 
negotiable or not, which it receives as 
a legacy. Anything and everything is 
turned directly to the fight against 
animal cruelty and the relief of suffering. 
You will be doing the greatest possible 
service to mercy if you will remember 
the RSPCA when advising your clients. 
For further information apply to: The 
Chief Secretary, (Dept. SJ) RSPCA, 
105, Jermyn Street, London, S.W.1. 
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contempt of court of a criminal nature, and their lordships felt 
no doubt that such order was a “ conviction’’ within the 
meaning of s. 10 of the Ordinance, and that both Poku’s case 
(supra) and the present case were wrongly decided in the West 
African Court of Appeal. In those circumstances, if the conduct 
of the appellant could amount to contempt of court it might have 
been necessary to consider whether the case should not be remitted 
to the Court of Appeal to hear and determine the appeal. As, 
however, their lordships took the contrary view, such a course 
was not necessary. It was not every act of discourtesy 
to the court by counsel which amounted to contempt, nor was 
conduct which involved a breach by counsel of his duty to his 
client necessarily in that category, and in the present case the 
appellant’s conduct was clearly discourteous and might, perhaps, 
have been in dereliction of his duty to his client, but it could not 
properly be placed over the line that divided mere discourtesy 
from contempt. The appeal would be allowed, the order of the 
trial judge set aside and the fine of £10 repaid to the appellant. 
The appellant must be paid his costs of the proceedings before 
the West African Court of Appeal and of his petition for special 
leave to appeal and one-half of his costs of the appeal. 
APPEARANCES: S. Cope Morgan, Q.C., and F. R. McQuown 
(Rexworthy, Bonser & Wadkin); D. A. Grant (the Crown filed 
a notice under r. 60 of the Judicial Committee Rules, 1925, in 
which they retained their right to address the board on the 
question of costs) (Burchells). 
[Reported by Cuar.es Crayton, Esq., Barrister-at-Law] 


[2 W.L.R. 700 


COURT OF APPEAL 
INVITEE: FALL OF WINDOW 

CLEANER 

Bates v. Parker 
Lord Goddard, C.J., Morris and Romer, L.JJ. 
27th February, 1953 

Appeal from Lynskey, J. 

The defendant contracted with a firm of window cleaners to 
clean his windows once a fortnight, and the firm did so from 1947 
until 18th February, 1949. One of the windows of the first 
floor at the back of the house, above a yard, had three panels and 
in the centre panel a pane had been removed and a piece of 
plywood substituted which had an aperture in the middle, where 
originally there had been a ventilation fan. This piece of 
plywood was bolted into the sides of the panel. The plaintiff, a 
partner of the window cleaning firm, when cleaning the outside 
of the three-panel window, used a telescopic ladder and when 
standing on this and cleaning the outer two panels was accus- 
tomed to steady himself by holding on to the plywood with the 
aperture in the middle, which furnished for him a ready and 
inviting hand-hold. The defendant, being minded to glaze the 
space occupied by the plywood, had removed it a few days before 
18th February, 1949. He then cut a pane of glass to fit the space 
occupied by the plywood, but finding that the shop at which he 
dealt was out of stock of putty, he replaced the plywood with the 
hole in it, but did not bolt the plywood to the sides of the panel 
and did not warn the plaintiff of the condition of the loose 
plywood. On 18th February, 1949, the plaintiff, when standing 
on the ladder, put his hand through the aperture in the plywood 
when the plywood moved or fell, and this caused him to lose 
his balance and he fell and was seriously injured. The 
plaintiff gave evidence that the defendant was present in the yard 
on some occasions when he had been cleaning the outside of the 
three-panel window and had his hand on or through the plywood, 
but there was no finding, and no evidence which would justify 
a finding, that the defendant knew of the plaintiff's practice of 
steadying himself by means of the plywood, and the defendant’s 
evidence was that he had no knowledge of it. Lynskey, J., 
held that the plywood was an unusual danger or trap of which 
the defendant should have warned the plaintiff. The defendant 
appealed. 


Lorp Gopparbp, C.J., said that there was no evidence to justify 
a finding that the defendant knew of the plaintiff’s practice of 
holding on to the plywood. The defendant had relied on 
Christmas v. General Cleaning Contractors, Ltd. [1952] 1 K.B. 141; 
95 So. J. 802, in which Denning, L.J., had said: ‘‘ If the window 
cleaner chooses to rely on the window for his safety, it is for 
him . . . to see that it is safe for his special purposes, and not for 
the householder to do so... Windows, which are often quite 
serviceable for ordinary purposes, may yet have some minor 
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their trust in. Such defects ... for window cleaners, cannot be 
classed as ‘ unusual’.’’ The law so stated was not peculiar to 
window cleaners ; where a householder employed an independent 
contractor to do work, cleaning or repairing, the contractor must 
satisfy himself as to the safety of that part of the premises on 
which he had to work; it was for him to decide how to do his 
work, and the present plaintiff could have worked in perfect 
safety if he had moved his ladder a foot to the right or left 
The effect of the judgment below was to impose on the defendant 
the same duty to an independent contractor as he would owe to 
a servant, and the appeal should be allowed. 

Morris, L.J., agreeing, said that he could not be taken to 
assent to the proposition that, if it had been proved that the 
defendant knew that the plaintiff would use the plywood as a 
hand-hold, there would have been no liability. 

Romer, L.J., also agreeing, said that under the circumstances 
suggested by Morris, L.J., the defendant would have been liable 
Appeal allowed. 

APPEARANCES: S. Chapman and Miss H. M. Shore (Whitelock 
and Story, for Sidney G. Brown & Deasington, Birmingham) ; 
R. K. Brown (Caporn & Campbell, for T. H. Ekins & Son, 
Birmingham). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [2 W.L.R. 642 


ARBITRATION: MISCONDUCT OF UMPIRE: 
AWARD ENFORCING AN INVALID CONTRACT 
David Taylor & Son, Ltd. v. Barnett Trading Co. 
Singleton, Denning and Hodson, L.JJ. 4th March, 1953 
Appeal from Lord Goddard, C.J. 


The defendants entered into a contract to sell to the plaintiffs 
10,000 cases of Irish stewed steak at a price which was in excess 
of the maximum price permitted by emergency legislation, at 
that date, for imported canned meat. The contract, which was 
one between wholesalers, was therefore illegal. The defendants 
having failed to deliver the goods, the plaintiff buyers claimed 
damages for breach of contract. The dispute which arose was, 
under a condition of the contract, referred to arbitration. The 
arbitrators failed to agree and referred the dispute to an umpire, 
who awarded the plaintiffs £11,000 damages, but gave no reasons 
in the award for his decision. The defendants moved to set 
aside the award on the grounds (1) that the award was bad on 
the face of it, and (2) that the umpire had misconducted himself 
in law, in that he had neglected to take into account the illegality 
of the contract, of which he had been apprised. The motion 
was dismissed by Lord Goddard, C.J. The defendants appealed. 

SINGLETON, L.J., said that the contract was illegal, in that it 
provided for a sale at 2s. 4d. when the legal maximum was 
2s. 0d. No shorthand note had been taken of the judgment 
below, but it was clear that Lord Goddard, C.J., held that the 
award was not bad on the face of it, a view with which he 
(Singleton, L,J.) agreed; it was well settled that if an award 
was to be set aside on that ground, there must be some erroneous 
legal proposition stated in the award or an accompanying 
document. The second ground of objection was that the 
umpire had misconducted himself in law in refusing to take 
into account the illegality of the contract. If an arbitrator 
knew that a contract was illegal, and then proceeded to make an 
award under it, that constituted misconduct in law. Here, the 
illegality of the contract was brought to the notice of the umpire. 
It was his duty to decide in accordance with the legal rights of 
the parties, not in accordance with what he considered to be 
fair and reasonable. It was, therefore, the duty of the court to 
set aside the award. 

DENNING and Hopson, L.JJ., agreed. Appeal allowed. 

APPEARANCES : G. Beyfus, O.C., S. Shaw and S. Bolton (Carters) ; 
R. F. Levy, O.C., and L. Pearl (Gale & Phelps). 


(Reported by F. R. Dymonp, Esgq., Barrister-at-Law] [1 W.L.R. 562 


DRAFT PASSENGER CHARGES SCHEME: 
PREMATURITY: RIGHT OF APPEAL FROM 
TRANSPORT TRIBUNAL 
British Transport Commission v. London County Council 
Evershed, M.R., Jenkins and Romer, L.JJ. 
5th March, 1953 

Appeal from Transport Tribunal. 


By s. 76 of the Transport Act, 1947, the British Transport 
Commission is required to make, within a limited period, dr aft 
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charges schemes and to,submit them for approval and confirma- 
tion to the Transport Tribunal constituted under that Act. 
Section 79 makes provision for applications to be made to the 
tribunal for the alteration of existing schemes, but provides, 
amongst other things, that no application for alteration shall be 
entertained by the tribunal until at least one year has elapsed 
since the scheme which it is sought to alter came into force. 
Within twelve months of the coming into force of the charges 
scheme of 1952 the British Transport Commission applied to the 
tribunal, under ss. 76, 77 and 78 of the Transport Act, 1947, for 
confirmation of a document entitled the British Transport 
Commission (Passenger) Charges Scheme, 1953, by which it was 
prop sed to make certain alterations in fares and, in particular, 
to increase fares within the London area. The London County 
Council, one of a number of objectors to the scheme, raised the 
preliminary objection that the document was not in truth a 
draft charges scheme but only an alteration to the existing 
scheme of 1952, and that by virtue of s. 79 of the Act of 1947, 
it was, therefore, premature. The tribunal considered the 
objection and decided against it. The London County Council 
appealed. On appeal, the court took the point that there might 
not be any right of appeal from the tribunal to the Court of 
Appeal on this matter, having regard to s. 8 (2) of the Railway 
and Canal Commission (Abolition) Act, 1949, 


EVERSHED, M.R., said that the court had jurisdiction to hear 
appeals from the Transport Tribunal on questions of law such as 
this in accordance with para. 5 of Sched. X of the Transport Act, 
1947, which applied to that tribunal the provisions dealing with 
the right of appeal contained in s. 26 of the Railways Act, 1921. 
Those provisions took their origin from s. 17 of the Railway and 
Canal Traffic Act, 1888, which gave a right of appeal from the 
Railway and Canal Commission to the Court of Appeal on 
questions of law. Section 17 was repealed by s. 8 (2) of the 
Railway and Canal Commission (Abolition) Act, 1949, and it was 
provided further by s. 8 (2) that any enactment “ in so far as it 
applies any [repealed] enactment ’”’ should also cease to have 
effect. That phrase meant in so far as the enactment made 
applicable to some other circumstance or tribunals or functions the 
provisions of s. 17 of the Act of 1888. It did not touch para. 5 
of Sched. X to the Act of 1947 for that paragraph did not ‘‘ make 
applicable’? to the Transport Tribunal, or to the tribunal’s 
functions, the terms and provisions of s. 17 of the Act of 1888. 
It applied s. 26 of the Act of 1921, making applicable to the 
Transport Tribunal the provisions as to appeal which had 
formerly applied to the Railway Rates Tribunal. The question 
raised on the appeal was whether, having regard to s. 79 of the 
Act of 1947, the tribunal had jurisdiction to consider the draft 
charges scheme submitted by the Transport Commission within 
twelve months of the coming into force of the scheme of 1952. 
The time limit imposed by s. 79 related to the alteration of an 
existing scheme. There was nothing in the Act of 1947 which 
restricted the commission from submitting schemes at any time, 
and though the proposed scheme admittedly followed the general 
lines of the existing scheme (the difference consisting in the 
saling up of some of the individual charges in the schedules) it 
was a new scheme. The subject-matter of ss. 76 to 78, on the 
me hand, and s. 79 on the other, were not mutually exclusive 
and an amending scheme might be constituted by a pre-existing 
heme which had been altered. Here the proposed alterations 
were not mere trivialities, for their effect was to produce an 
increase of five or six million pounds per annum in the revenue 
of the commission. It was clear on the facts that this was a new 
sheme properly submitted within s. 76. 

Jenkins, L.J., dealing with the effect of s. 8 (2) of the Railway 
and Canal Commission (Abolition) Act, 1949, on the right of 
appeal conferred by para. 5 of Sched. X of the Transport Act, 
1947, said that the phrase “ in so far as it applies any enactment,” 
taken in the context of the Act as a whole, meant ‘‘ any other 
enactment in so far as it gives by reference to s. 17 of the Act 
of ISSS any right of appeal from the Railway and Canal Com- 
mission to the Court of Appeal.’’ It followed that s. 26 of the 
Railways Act, 1921, had not ceased to have effect under that 
subsection, because it had not, in that sense, applied s. 17 of the 
Act of 1888. Section 26 applied s. 17 only “ in respect of appeals 
from the rates tribunal in like manner as it applies appeals 
from the Railway and Canal Commission.’”’ Section 26 created a 
hew right of appeal from the Rates Tribunal, newly constituted 
under the Railways Act, 1921, and described that right by 
teference to s. 17 of the Act of 1888. Paragraph 5 of Sched. X 
to the Act of 1947 was, therefore, clearly unaffected by the 
Railway and Canal Commission (Abolition) Act, 1949, s. 8 (2). 
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Romer, L.J., agreed. He said that s. 8 (2) of the Act of 1949 
was elliptic, for in the phrase ‘in so far as it applies any 
enactment,’’ the subject-matter was provided (repealed enact- 
ments), but nothing was said as to what was to be the object. 
The court was therefore entitled to fill that hiatus by considering 
the purpose of the Act as a whole. It was clear that the Act as 
a whole was dealing with the abolition of the Railway and Canal 
Commission and not with the Transport Commission, and that, 
consequently, the right of appeal was not affected. The Court 
of Appeal had, therefore, power to entertain the appeal. Appeal 
dismissed. 

APPEARANCES : 
(J. G. Barr); Charles Russell, Q.C., and FE, 


H. Lloyd-Jones, Q.C., and Leon MacLaren 
S. Fay (M. H. B. 


Gilmour). 

[Reported by Miss E. DANGERFIELD, Barrister-at-Law] [2 W.L.R. 665 
HUSBAND AND WIFE: DIVORCE: PETITION FOR 
DECLARATION ONLY 
Har-Shefi v. Har-Shefi 
Singleton, Denning and Hodson, L.JJ. 6th March, 1953 


Appeal from Barnard, J. (96 SoL. J. 785). 

The petitioner in this matter was a wife who had lawfully 
married the respondent at the office of the Chief Rabbinate of 
Jaffa and Tel-Aviv District, Israel, in January, 1950. The 
parties later came to England, where the petitioner had been 
domiciled at the date of the marriage; but the respondent 
returned to Israel alone, leaving the petitioner in London. A 
Jewish bill of divorcement was received by the petitioner at the 
Beth Din, the court of the Chief Rabbi in London, on 
6th September, 1951. Both parties were then domiciled in Israel. 
In May, 1952, the petitioner presented a petition in which she 
alleged that the bill of divorcement was valid to dissolve the 
marriage according to the laws of Israel; the petition claimed 
no relief other than a declaration that the marriage had been 
validly dissolved in September, 1951. An appearance was entered 
to the petition by the respondent, who stated that he wished to 
defend the case, and who maintained in a letter to the court that 
the divorce was contrary to the law of Israel and the law of 
England. The petition was not accepted by the divorce registry, 
and, at the hearing of a summons for leave to proceed with the 
petition, Barnard, J., held that R.S.C., Ord. 25, r. 5, did not 
extend the jurisdiction of the Divorce Court to entertain a petition 
which merely sought a declaration that a foreign decree of divorce 
was valid. His lordship further held that the proper court to 
consider the validity of the marriage was that of the domicile. 
By R.S.C., Ord. 25, r. 5: ‘‘ No action or proceeding shall be 
open to objection on the ground that a merely declaratory 
judgment or order is sought thereby, and the court may make 
binding declarations of right whether any consequential relief is 
or could be claimed, or not.’’ 

SINGLETON, L.J., in his dissenting judgment said that a petition 
could not be dismissed solely by reason of he fact that all that 
was sought was a merely declaratory judgment. But such claims 
must be carefully watched, and it was impossible to say from 
the petition, which was all the court had, whether the petitioner 
could show a case entitling her to the declaration she sought. 
That could only be determined on the hearing of the petition. 
A further question depended upon domicile. Prima facie, the 
petitioner retained the domicile of the respondent, and it could 
not be determined whether she had acquired another domicile 
without a finding upon the validity of the decree of divorce. 
The State of Israel had its own courts, and he would have thought 
that it was desirable that they should determine a matter of this 
kind which affected the position of two people of the Jewish 
faith, and which raised the question of the validity of a bill of 
divorcement of the court of the Chief Rabbi. He (his lordship) 
could not see that there would be any hardship on the petitioner 
if the court refused jurisdiction, except that she now had legal 
aid, but he would say no more on that subject since Denning 
and Hodson, L.JJ., held the view that the petitioner should be 
allowed to proceed. 

DENNING, L.J., said that he was clearly of the opinion that 
the Divorce Court had jurisdiction to entertain a petition for a 
declaration when it was not attached to any other claim for 
relief. The ecclesiastical courts, for example, habitually enter- 
tained nullity suits of which the sole object was to obtain a 
declaration that what purported to be a valid marriage was in 
law a nullity. If the ecclesiastical courts had power to make 
declaratory judgments, the Divorce Court had inherited a like 
jurisdiction under s. 22 of the Matrimonial Causes Act, 1857. But 
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even if they had not, since 1924 they had acquired such juris- 
diction under R.S.C., Ord. 25,r. 5. His lordship referred to Schuck 
v. Schuck (1950), 66 T.L.R. (Pt. 1) 1179, and [gra v. Igra [1951 

P. 404, and said that it would be absurd if a petitioner had to insert a 
fictitious or unjustified claim for relief in order to get a declaratory 
order. The second question was whether the declaratory jurisdiction 
could be exercised in the present case. Had the petitioner resumed 
her English domicile, so as to give jurisdiction ? That depended 
upon the validity of the divorce, which turned on the law of Israel. 
The English courts could hear evidence of Israel law and deter- 
mine the point, as was envisaged in De Reneville v. De Renevill 
{1948} P. 100, 115, and there was no reason why they should not 
hear such evidence and pronounce upon it. It was of the utmost 
importance to the petitioner and to others that she should know 
her status, and there was no reason why she should be forced to 
go to Israel. : 

Hopson, L.J., who concurred with Denning, L.J., that the 
appeal should be allowed, distinguished the decision in De Reneville 
v. De Reneville and applied White v. White [1937) P. 111, in 
which the crucial fact that the marriage was bigamous was 
assumed, so as to give the wife an English domicile ab initio up 
to the date of the petition. His lordship said that the crucial 
fact that the petitioner had been validly divorced must be 
assumed so as to give her an English domicile at the material 
date, namely, that of the institution of these proceedings. 
Appeal aliowed. 

APPEARANCES: W. Latey, Q.C., and John Mortimer (G. Parry 
Jones, Law Society Divorce Department). The respondent 
did not appear and was not represented. 

{Reported by Joun B. Garpner, Esq., Barrister-at-Law) {2 W.L.R. 690 


TENANT OF LONDON 
WHETHER *‘ TWO 


RENT RESTRICTION : 
FLAT LIVING IN COUNTRY: 
HOMES” 

Beck v. Scholz 


Evershed, M.R., Jenkins and Romer, L.JJ. 6th March, 1953 


Appeal from Marylebone County Court. 


The landlord of a flat in London sought possession on the 
ground that the statutory tenant, who had married since the 
grant of the tenancy and was living in the country with her 
husband, had abandoned The tenant had left 
furniture in the flat and two persons described as caretakers 
were living there, paying no rent but keeping the premises in 
good condition and available for occasional visits by Mrs. and 
Mr. Scholz, the tenant and her husband. The evidence of 
Mrs. Scholz was that during the year immediately preceding 
the issue of the summons she had slept in the flat about four or 
five times, but she explained that she had been under treatment 
for her arthritis abroad and in hospital in England and had not, 
therefore, been able to visit the flat ; it was not, however, made 
clear whether she had used the flat more frequently before that 
period. Mr. Scholz said that he had to come to London on 
business three or four times each week, but that he normally 
returned to Luton and only slept in the flat about ‘‘ two to ten ”’ 
times during the material twelve months. Judge Bensley Wells 
found that, though the tenant and her husband had made little 
use of the flat during the material period, they were anxious to 
retain it as a pied-d-terve, and following Langford Property Co., Ltd. 
v. Tureman [1949] 1 K.B. 29; 64 T.L.R. 517; [1948] 2 All 
E.R. 722, he held that the landlord was not entitled to 
possession. The landlord appealed. 

EvERSHED, M.R., said that the true test to be applied was 
whether the premises of which possession was sought were in 
the personal occupation of the tenant as the tenant’s ‘“‘ home,”’ 
or, if the tenant had more than one home, as one of his homes. 
It was necessary to show an animus possidendi as a home, and, 
in addition, a corpus possessionis. It was not sufficient to 
show that the tenant had left furniture and a caretaker and 
desired to retain possession because he or she occasionally found 
it convenient to resort to the premises, and the court had not 
so held in Langford Property Co., Ltd. v. Tureman (1949) 1 K.B. 29. 
That test could not be applied on the facts as found by the 
county court judge and the case was, therefore, remitted to 
him to determine the question of fact whether the flat was 
personally occupied by the tenant as a home. 


possession 


Jenkins and Romer, L.JJ., agreed. Appeal allowed; case 
remitted. 
APPEARANCES: H. H. Harris (C. L. Hawsery with him) 


(Howard Smith and Harston) ; David Hunter (Arnold and Co.). 
{Reported by Miss E. DANGERFIELD, Barrister-at-Law] (2 W.L.R. 651 
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CHANCERY DIVISION 
WILL: GIFT OF “MY FURNITURE AND MOVABLEs 
NOT CONSISTING OF MORTGAGES, SHARES, BONDS OR 
SECURITIES ”’: WHETHER GIFT RESTRICTED TO 
MOVABLE CHATTELS 
Walsh v. Walsh 


20th February, 1953 


In re Walsh; 
Vaisey, J. 

Adjourned summons, 

The testator, a retired judge of a High Court in India, by his 
will provided: ‘I give to my wife a legacy of £200 free of 
legacy duty . All the remainder of my furniture and movables 

not consisting of mortgages, shares, bonds or securities 
of any kind I give to my wife absolutely, subject to the condition 
that if she should sell anything whatever left to her by this 
clause ’’ the proceeds were to pass to residue. ‘‘ The residue 
of my real and personal estate I give to my trustees in trust to 
pay the income to my wife for life”’ with a gift over to the 
testator’s children (by an earlier marriage). A summons was 
taken out to ascertain whether the gift of ‘‘ movables ”’ to the 
widow comprised (i) the testator’s bank balance ; (ii) insurance 
policy moneys; (iii) accrued pension; (iv) accrued interest on 
bonds and shares; (v) accrued income under a trust fund 
(vi) sums paid or to be paid by the War Damage Commission ; 
(vii) sums due at death or thereafter by way of return of income 
tax, post-war credits, directors’ fees, or otherwise. Leading 
counsel with long experience in Indian appeals before the Privy 
Council deposed that in his opinion the terms ‘‘ immovable 
property ’’ and “‘ movable property ’’ were in common use in 
India, and that according to Indian law the assets detailed above 
constituted ‘“‘ movable property.”’ 

VAISEY, J., said that, if the word “‘ movables’’ had stood alone, 
Steignes v. Steignes (1730), Mos. 296, might have been decisive, 
so that the expression would have meant the residuary personal 
estate. It seemed that that expression had never been construed 
since. The words “ furniture and movables ’’ would by themselves 
have limited the meaning of ‘‘ movables ’’ to ‘“‘ movable chattels ”; 
on the other hand the words ‘“ not consisting of mortgages, 
shares, bonds or securities of any kind ’’ seemed to introduce the 
principle stated at p. 1001 of the 8th ed. of Jarman on Wills, 
that ‘“‘ A conclusive ground for giving to equivocal words their 
larger signification, occurs where the bequest contains an exception 
of certain things, which such bequest, according to its restricted 
construction, would not comprise.’’ The question was, whether 
‘movables ’’’ was to be limited by the ejusdem generis rule, or 
whether the added words extended its ambit. The real and 
personal residue had been left on certain trusts, so that 
‘movables ’’ could not mean the whole personal estate ; also, 
the gift of £200 to the widow supported the contention that what 
was given to her “ absolutely ’’ consisted of movable chattels 
Although the provision against sale was imperative, it threw 
much light op the problem, as it could not extend to money in 
the bank or in the house. The excluding words “‘ not consisting 
of mortgages, etc.,’’ were a sort of echo in the testator’s mind 
of the common form gift of chattels ‘“‘ other than money or 
securities for money,” and were put in in error and ex abundant 
cautela ; those words, though referring to things physically 
movable, did not import into the word “ movables ’’ any meaning 
beyond that of movable chattels. It had been suggested that the 
testator had used the word in the sense as commonly used in 
Indian law; but that was unlikely, especially as he had failed 
to use the corresponding word “ immovables”’; and even if he 
had used it, a wider meaning than ‘‘ movable chattels ’’ could 
not properly be given to ‘‘ movables’’ in the present context. 
Accordingly, the widow was not entitled to the items in d yubt, 
and, on the true construction of the will, ‘‘ movables’’ meant 
‘movable chattels.’’ Declaration accordingly. 

APPEARANCES: G. A. Rink (Nickinson & Co.); C. R. D. 
Richmount (Swepstones). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law) 


‘ 


‘ 


[2 W.L.R. 686 


LITERARY SOCIETY: CESSATION OF ACTIVITIES: 
PROCEDURE FOR DISPOSAL OF FUNDS 
In re Harrow Literary Institution 
Vaisey, J. 10th March, 1953 
Originating motion. 
The Literary and Scientific Institutions Act, 1854, provides 
by s. 29 that an institution may be dissolved by a decision of 
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not less than three-fifths of the members ; whereupon it shall be 
wound up in accordance with the rules or as may be found 
expedient ; and in the event of any dispute arising, the adjust- 
ment of the institution’s affairs shall be referred to the local 
county court judge who shall make such orders as requisite, 
or direct that proceedings be taken in the Chancery Division. 
By s. 30 surplus assets will not be distributed among the members 
“but shall be given to some other institution, to be determined 
by the members at the time of dissolution, or in default thereof 
by the judge of the county court aforesaid . ” A literary 
institution, founded in 1847, ceased to be of use in 1894. No 
formal dissolution took place under the Act, but the property 
was sold and the proceeds of sale remained in the hands of trustees. 
In 1950 it was agreed between the trustees and the county 
council that the funds should be handed to the council to provide 
a museum room in a central library about to be built. On 
the application being made under the Act to the county court, 
the judge held that he had no jurisdiction. An application was 
then made to the court (1) for an order that the institution be 
dissolved, and (2) that the trustees might transfer the funds 
to the county council for the purpose stated. 


VaiseEY, J., said that he would not make an order for dissolution 
as the institution seemed to have dissolved itself, but there would 
be a declaration that the trustees should be authorised to transfer 
the funds in the manner suggested, as the purpose was clearly 
within the sense and meaning of the Act. There could be no 


better way of disposing of the unwanted fund in question. 
APPEARANCE: D. E. Evans (Clerk to the Middlesex County 


Council). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] {1 W.L.R. 551 


LEGACY FOR ENDOWMENT 
NATIONALISATION 


HOSPITAL : 
NO QUALIFICATION : 
OF HOSPITAL 


In re Mills and Mills, deceased: Midland Bank Executor and 
Trust Co., Ltd. v. Board of Governors of the United Birmingham 
Hospitals and Others 
Upjohn, J. 11th March, 1953 

A testatrix, by her will dated 19th May, 1922, bequeathed, 
subject to a life interest, ‘‘ such a sum as shall be necessary to 
endow a bed in the Children’s Hospital Birmingham to be 
known at all times as the ‘ Mills’ Bed in memory of my father 
mother and brother.’’ The hospital was nationalised by the 
National Health Service Act, 1946, but no question arose as to 
the identity of the hospital. The tenant for life died in 1950, 
and the court was asked to consider whether the legacy was 
effective. The Board of Governors of the hospital, as it now 
existed, stated in evidence that they had for over thirty years 
accepted £1,000 for the endowment of a bed in the hospital ; 
that they had not considered the question since 1948, when the 
Act came into force, but that they were still willing to name a 
bed for that sum. It was conceded that the sum required to 
endow a bed was a purely conventional amount and had no 
teference to the sum required to maintain a bed. It was 
contended that the testatrix had contemplated that there would 
be at her death a recognised scheme and a recognised sum for 
the endowment of a bed, the existence of which was an essential 
condition of the legacy. 

Upjoun, J., said that it was conceded that, having regard to 
. 60 of the National Health Service Act and to In re Morgan’s 
Will Trusts [1950) Ch. 637 and In re Ginger [1951] Ch. 458, no 
difficulty arose on the construction of the will, except for this 
vital circumstance, that no fixed sum was mentioned in the will 
with which to endow a bed. Had it been a gift of a fixed sum, 
it was conceded that it would have been valid and effectual ; 
provided, of course, that the successors of the hospital (who were 
the first defendants) were prepared to accept the gift on the 
terms and conditions on which it was given. It was further 
conceded that a gift of a sum to endow a bed did not mean a 
gilt of a sum sufficient to maintain and service a particular bed 
ina particular place in a hospital. It was a purely conventional 
sum which, before the National Health Service Act came into 
lorce, there was no difficulty in ascertaining. The question which 
he had to consider was whether the testatrix contemplated that 
there would be in existence at her death a recognised scheme 
and a recognised sum readily ascertainable by any person 
charitably minded, or whether that was not an essential condition 
of the gift. On the whole, he had come to the conclusion that 
it was not such an essential condition. Once it was admitted 
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(as it was) that that was not a gift to be ascertained by reference 
to the actual cost of running the hospital, but was a conventional 
sum which the hospital was prepared to accept as a condition 
for naming a bed, he saw no difficulty in ascertaining that sum 
by asking the hospital authorities what sum they were now 
prepared to accept. That sum in the present case was the sum 
of £1,000. It was said that that was evidence as of to-day, but 
that there was no evidence as to what the hospital authorities 
would have thought necessary in 1950. He did not think that 
that was, in the circumstances of this case, a tenable argument, 
and had they directed their minds to the question in 1950, they 
would have asked for 41,000. Accordingly, it seemed to him 
that it was possible to give effect to this gift, and in the result 
it was a gift of 41,000 to the hospital authorities on the 
undertaking by them to which he bad referred. 

APPEARANCES: G. A. Grove (P. F. Walker, for Collis, H . 
and Sons, Stourbridge) ; John W. Mills (Burton, Yeates » Hart, 
for Johnson & Co., Birmingham) ; D. B. Buckley (B. J]. H. Clausoi 





with him) (The Treasury Solicitor); R. J. S. Thompson (Edwin 
Coe & Calder Woods). 
[Reported by Mrs. IRENE G. R. Moses, Barrister-at-Law 1 W.L.R. 554 


QUEEN’S BENCH DIVISION 


PARTIES TO ACTION IN TORT AGAINST 
UNINCORPORATED MEMBERS’ CLUB: 
REPRESENTATION ORDER RESTRICTED TO MEMBERS 
AT MATERIAL DATE 
Campbell v. Thompson and Another 
Pilcher, J. 4th March, 1953 

Action. 

The plaintiff, a former employee of an unincorporated members’ 
club, in an action for damages for personal injuries sustained in a 
fall on the club premises, sued two members of the club, the 
honorary assistant secretary and the chairman of the house 
committee, ‘‘ on their own behalf and on behalf of all the other 
members of the club.’’ She alleged negligence and breach of 
duty by the defendants as her employers and as occupiers of the 
premises. At the commencement of the hearing it was intimated 
that, although those acting on behalf of the club did not wish to 
avoid any proper legal liability, they felt bound to take the point 
that the defendants to the action were not properly named and 
described, and an application was made on behalf of the plaintiti 


for a representation order under R.S.C., Ord. 16, r. 9. The case 
is reported only on that point. 
PILCHER, J., said that in Adams v. Navlor |1940) A.C. 543 it 


was made clear that however friendly the parties to proceedings 
might be, and however anxious the defendants might be to appear 
and answer a claim, it was essential that they should be properly 
named and described in the writ and proceedings. .\ members’ 
club was an association of persons which had no legal entity, but 
he was satisfied that all the members of the club had both as 
the employer of the plaintiff and as the technical occupier of the 
club premises the same common interest in resisting the 
plaintiff’s claim. It was clear that as a practical matter it would 
be impossible to have all the members of the club as defendants 
and equally clear that the club could not be sued by name (7h: 
London Association for the Protection of Trade v. Greenlands, Ltd. 
(1916) 2 A.C. 15). It was also clear that the only members of 
the club who could properly be sued by the plaintiff were those 
persons who were members of the club at the time ol het 
accident. It appeared from the judgment of Swinfen Icady, L.J., 
in Mercantile Marine Service Association v. Toms and Others 
[1916] 2 K.B. 243, 246, that the question whether or not it was 
possible in an appropriate case to make an order for the 
defendants to be sued in their representative capacity under 
R.S.C., Ord. 16, r. 9, had given rise to some difference of judicial 
In the present case he was satisfied that the two 
‘rsons who 


opinion. 
members whose names appeared on the writ were jp 
could be fairly taken to represent the body of club members 
and that they and all the other club members had a common 
interest in resisting the plaintiff’s claim. He was therefore 
prepared to direct that the defendants be appointed to represent 
all the persons who were members of the club on the date of th 
plaintiff's accident. Order accordingly. 
APPEARANCES : Stephen Stewart (W. B. Blackwell &» ( 
F. H. Lawton (Kimbers, Williams, Sweetland & Stinson). 


Reported by Miss J. F. Lame, Barrister-at-Law [2 W.L.R. 656 
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LANDLORD’S ELECTION IN COUNTY COURT TO 
TREAT OCCUPIERS AS TENANTS: TRESPASS 
ALLEGED IN HIGH COURT PROCEEDINGS: 
ESTOPPEL 
Rosenfeld v. Newman ard Others 


Parker, J. 12th March, 1953 


Action. 

The plaintiff, the owner of a house occupied by the defendants, 
brought proceedings for possession in the county court on the 
ground of trespass and on the alternative ground that if, contrary 
to his contention, the defendants were protected by the Rent 
Acts, the house had been sub-let or assigned to them by the 
original tenant without his consent. The annual value of the 
house exceeded 4100, and the defendants objected that the 
county court judge had no jurisdiction so far as the claim of 
trespass was concerned. The plaintiff thereupon elected to 
proceed on the alternative ground, and the county court judge 
said that ‘‘ owing to lack of jurisdiction I am compelled to hold 
that the plaintiff’s claim fails, as there is no evidence that the 
defendants are contractual or statutory tenants.’”’ The plaintiff 
brought proceedings for possession in the High Court on the 
ground of trespass in which each party contended that the 
county court proceedings and findings raised an estoppel against 
the other. 

PARKER, J., said that if and in so far as the county court 
judge did find that the defendants were trespassers that could 
not amount to a ves judicata between the parties because it was 
the very thing which he had no jurisdiction to find and which 
was not the basis of the claim before him. It had been suggested 
that all that had really taken place in the county court was that 
counsel for the plaintiff asked the judge to decide the issue under 
the Rent Restrictions Act without prejudice to the claim in 
trespass if he was against him on that. Such a course could not 
be taken except by agreement between the parties and there was 
no sign of any such agreement. It seemed to him (his lordship) 
that the plaintiff had abandoned his claim in trespass, and elected 
to treat the defendants as tenants. It was clear that there was 
a final election, and that being so it was not open to the plaintift 
to call evidence before him that the defendants were trespassers. 
If he was wrong he would be forced to hold that the defendants 
at no time had become tenants of the plaintiff, but on the view 
he had taken with regard to estoppel that issue did not arise. 
Judgment for the defendants. 

APPEARANCES: S. W. Magnus (Bennett, Hobson & Co.) ; H. 7. 
Buckee (Breeze, Benton & Co.) 


{Reported by Miss J. Fk. Lams, Barrister-at-Law 


[1 W.L.R. 558 


PAYMENT BY HUSBAND UNDER GUARANTEE OF 
WIFE’S HOUSEKEEPING ACCOUNT: REIMBURSEMENT 
Anson v. Anson 


Pearson, J. 12th March, 1953 


Action. 

A bank account, out of which the housekeeping expenses of a 
matrimonial home were paid, was kept in the name of a wife 
who also had a personal bank account elsewhere. The husband 
made the wife a substantial allowance, but beyond expecting her 
to keep the housekeeping account in a proper state, made no 
appropriation of the money paid to her. The wife paid most of 
the sums given her by the husband into her personal account 
and the housekeeping account became overdrawn. The husband 
gave the wife a cheque to pay off the overdraft, but this she paid 
into her own account and told the husband that he would have to 
guarantee the housekeeping account. The husband gave a 
written guarantee of the housekeeping account to the bank 
and the overdraft remained outstanding. Subsequently, the 
parties were divorced and the bank demanded payment of the 
overdraft from the wife; the wife refused to meet the demand 
and the bank demanded payment from the husband, who paid 
4500 under the guarantee. The husband brought the action to 
recover the (500 from the wife, and the wife denied that she was 
indebted to the husband and contended that the transaction 
was in the nature of a guarantee. 

PEARSON, J., held that the housekeeping account was the wile’s 
account, that she was liable for repayment of the overdraft 
and that the husband by giving the guarantee did not, to the 
wife’s knowledge, intend to relieve her of her liability. He said, 
prima facie, if the case was to be treated as the ordinary case 
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of one person guaranteeing the account of another, the guarantor, 
having been called on to pay the debt, would be entitled to 
reimbursement. It had been said that the transaction was in 
the nature of an advancement, but the theory of advancement 
that a presumption of advancement arose when a husband 
bought property in a wife’s name—was difficult to apply to the 
case of a bank guarantee, and he thought that it could only apply 
where there was an intention that there was to be no reimburse- 
ment, and a special agreement that the husband was to bear th 
liability. In In re a Debtor (1937, 1 Ch. 156 the Court of Appeal 
considered that, in the normal case, where a guarantee was given 
at the request of the principal debtor, the right to reimbursement 
was of a contractual character. Slesser, L.J., referred to “ the 
implied undertaking of the principal debtor to repay the money 
paid on her behalf.’’ The basis of the right, therefore, was a 
presumed or implied—and he was tempted to say actual 
contract, the intention being that the principal debtor should 
remain the principal debtor. If the surety was called on to pay 
the position was, for the time being, different from that intended 
by the parties, and in order to restore the position it was necessary 
to read the right of reimbursement into the contract. The essence 
of the matter was that the principal debtor retained the obligations 
of a principal debtor, and the security was only secondarily 
liable. In In ve Salisbury-Jones [1938 3 All E.R. 459, where it 
was contended that repayment by a husband, as surety, of 
mortgage money received by a wife was an advancement, 
Slesser, L.J., said: ‘I decline to extend the doctrine of 
advancement in that way.’’ It was possible to conceive a case 
of guarantee between husband and wife where the husband’s 
right to reimbursement by the wife might be excluded by express 
or implied agreement between the parties at the time that the 
guarantee was given. On the special facts of the present case 
there could be no such implied term ; it was the intention of the 
husband that the overdraft, which was already the wife’s debt, 
should remain hers, and he gave the guarantee, not for the 
purpose of relieving her from her obligation, but to resolve an 
immediate emergency. In those circumstances, the ordinary 
position as between surety and principal debtor remained and, 
as in In re Salisbury-Jones, the proper view was that the wife 
was liable to reimburse the husband. Judgment for the husband. 
APPEARANCES: John Hobson (Glover & Co.); D. A. Fair 
eather (A. E, Hamlin, Brown, Veale & Twyford). 


[Reported by Miss J. F. Lamu, Barrister-at-Law] [1 W.L.R. 573 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


PRACTICE: SERVICE OF WRIT OUT OF JURISDICTION : 
PROPER LAW OF BILL OF LADING 
The “‘ Metamorphosis ” 
KXarminski, J. 23rd February, 1953 

Motion. ' 

A Greek ship was chartered under the terms of an English 
form of charterparty to load a cargo in Sweden for delivery in 
Holland. The charterparty was signed for the owners by 
English agents in London. The bill of lading was in English 
and incorporated the terms of the charter, but was signed in 
Greece. The ship was lost off the coast of Holland. The 
consignees named in the bill of lading, a Dutch company, issued 
a writ against the shipowners for non-delivery of the goods, 
and the registrar gave them leave to serve the writ or notice 
of it out of the jurisdiction. The shipowners applied for that 
order to be set aside. The plaintiffs contended that the case 
came within R.S.C., Ord. 11, r. 1 (e) (ii) and (iii), which covered 
respectively contracts “made by or on behalf of a_ principal 
trading or residing out of the jurisdiction’ and those which 
‘by its terms or by implication is to be governed by English 


law.’ 
J., said that, as regards Ord. 11, r. 1 (e) (1), 
he had to look at the bill of lading itself. Applying the principle 
stated by Lord Atkin in R. v. International Trustee (1937 
\.C. 500, at p. 529, it was not the intention of the parties that 
the contract was to be governed by English law. Further, 
although the charterparty was signed on behalf of the shipowners 
by English agents with an office in London, the contract in the 
bill of lading was not one made “ by or through an agent 

within the jurisdiction ”’ so as to be within the ambit of Ord. 11, 
r. 1 (e) (ii). The consignees might well have been ignorant ol 
the terms of the charterparty. Accordingly the order ot the 
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registrar giving leave to serve the writ out of the jurisdiction 
would be set aside. 

APPEARANCES: P. Bucknill (William 
T.G. Roche (Richards, Butler & Co.). 


[Reported by R. P. Cotinvaux, Esq., Barrister-at-Law. 


Charles Crocker) ; 


[1 W.L.R. 543 


HUSBAND AND WIFE: LEGAL AID: COSTS: 
INTERLOCUTORY PROCEEDINGS 
Wozniak v. Wozniak 


Karminski, J. 27th February, 1953 


Summons. 

A respondent husband issued a summons to show cause why a 
writ of attachment should not issue against the wife petitioner 
for her alleged contempt in failing to comply with an order for 
particulars. The summons was dismissed by Karminski, J., 
who held that the application to attach was devoid of merit ; 
and his lordship ordered the husband to pay £10 in one month 
towards the wife’s costs. Both parties were assisted persons. 
The point was taken before the order was drawn up that the 
court might not have power to condemn an assisted person in the 
costs of such an application in a matrimonial suit which had not 


been tried. Argument was directed upon that submission. 
By reg. 17 (1) of the Legal Aid (General) Regulations, 1950 : 


“Where an order for costs is made against an assisted person, 
then .. . (a) the determination of the amount of his liability for 
costs in accordance with s. 2 (2) (e) of the Act shall . . . be made 
at the trial or hearing of the action, cause or matter.’’ 
KARMINSKI, J., said that the short point was whether the 
hearing of a summons for leave to issue a writ of attachment 
was the ‘‘ trial or hearing of ’’ an “‘ action, cause or matter ”’ 
within the meaning of the regulation. The interpretation might 
have been one of difficulty if the point had to be decided on a 
construction of ss. 21 and 225 of the Supreme Court of Judicature 
Consolidation) Act, 1925; but the Legal Aid and Advice Act, 
1949, itself possessed a definition section (s. 17 (1)), and the 
listinction was of supreme importance. In his opinion the 
intention of the regulations was to enable the court to condemn 
in assisted person in costs in a proper case, although the particular 
matter was not clearly a final determination of the main suit. 
lt would be lamentable if assisted persons could come to the 
jurt with = misconceived application with the happy assurance 
that whatever happened they could not be ordered to pay any 
osts to the successful party. The husband must therefore pay 
the 410 costs. Order accordingly. 

APPEARANCES : Dobry (George and George); Belcourt (W. B. 
Blackwell & Co.). 


[Reported by Joun B. GarpNeR, Esq., Barrister-at-Law] [2 W.L.R. 662 


PROBATE: LOST WILL: BURDEN OF PROOF: 
EXAMINER’S REPORT: RECORDING OF FACTS ONLY 
In re Wipperman, deceased ; Wissler v. Wipperman and Others 


Pearce, J. 3rd March, 1953 

Probate action. 

The deceased died in March, 1943, in Eichberg Asylum, 
vermany, leaving estate in England valued at /250,000, and 
consisting of thirty-six gold bars. The plaintiff alleged that 
tis last will was contained in letters said to have been written 
‘y the deceased to his German lawyer in 1941 or 1942, and 
‘tat by such letters he bequeathed the whole of his estate to 
‘he plaintiff. Those letters had been lost or destroyed. Questions 
! Dutch and German law and of the deceased’s domicile 
were considered in detail during the hearing; this report is confined 
‘o two questions, namely, the standard of proof required where 
alost will was being propounded, and the duties of an examiner. 
the evidence of the plaintiff's most important witness had been 
taken before an examiner in Germany, and in his report the 


SURVEY OF 
HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time :— 
Enemy Property Bill [H.L.] [17th March. 
To make provision as respects things done, in relation to enemy 
Property or property treated as enemy property in excess of the 
powers conferred by the law relating to trading with the enemy, 
aid as respects income from moneys invested by custodians of 
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examiner stated that the witness had impressed him as an 
absolutely sincere and honest witness who had done his utmost 
to give fair and accurate evidence. 

PEARCE, J., in his judgment, said that the standard of proof 
required in the reconstruction of a lost will by parol evidence 
was the ordinary standard of proof in civil cases, namely, a 
reasonable balance of probabilities. His lordship said that a 
dictum of Lord Herschell, L.C., in Woodward v. Goulstone (1886), 
11 App. Cas. 469, 475, suggesting that there might be a heavier 
burden of proof was not intended to have universal application : 
Sugden v. Lord St. Leonards (1876), 1 P.D. 154, suggested no such 
difference. His lordship further said that the right of an 
examiner to report was intended to give him an opportunity of 
recording facts (for example, that the witness fainted), and that 
it was not proper for an examiner to give his opinion of the 
credibility of the witness. He would therefore disregard the 
report, but he did not intend to criticise the examiner, for 
it was more sensible to include rather than exclude, since the 
judge could always reject any surplus. 

APPEARANCES: J. E. S. Simon, Q.C., and W. T. Wells (Sole, 
Sawbridge & Co.); W. A. L. Raeburn, Q.C., and Victor Russell 
(Solicitor for the Board of Trade). 


{Reported by Joun B. Garpner, Esq., Barrister-at-Law] [2 W.L.R. 706 


WILFUL NEGLECT TO 
BOTH 


HUSBAND AND WIFE: 
MAINTAIN : ORDERS IN RESPECT OF 
WIFE AND CHILDREN 
Ridley v. Ridley 
Barnard, J. 4th March, 1953 

Originating summons. 

The parties were married in 1940 and there were two children 
born respectively in 1942 and 1947. At the time of the hearing 
both were being educated at the husband’s expense at boarding- 
school. In July, 1952, the husband wrote to the wife in terms 
which made it clear that he did not intend to resume cohabitation 
with her and offered to pay her a weekly sum of £3, tax paid at 
the standard rate. The husband had entered into a deed of 
covenant with trustees in June, 1952, to provide a monthly sum 
of £91 13s. 4d. for the maintenance and education of the children. 
The wife issued a summons under s. 23 of the Matrimonial 
Causes Act, 1950. 

BARNARD, J., said that in view of the husband’s means there 
was no doubt that the husband had been guilty of wilfully 
neglecting to provide reasonable maintenance for the wife. It 
had been contended that there could be no finding of wilful 
neglect to maintain the children because of the deed, but that 
was a theoretical point. The section must be regarded broadly, 
and it was more convenient that there should be a definite order 
against the husband to provide periodical payments for the wife 
and further to pay her certain sums while the two children were 
living with her for their maintenance. Aneorder in that form 
was also of advantage to the husband, and it was an order which 
he (his lordship) had no doubt that the court had jurisdiction to 
make although, if the only question for decision had been 
whether the husband had been guilty of wilfully neglecting to 
provide reasonable maintenance for the children, the answer 
would have been in the negative. His lordship referred the 
matter back to the registrar to conduct a further inquiry into 
means and to make appropriate orders, observing, inter alia, that 
deductions from the husband’s income for premiums on insurance 
policies were not proper deductions unless those policies were, for 
example, pledged to a bank to secure a loan. Where policies 
were free, it was not right that the premiums should be put 
forward as allowable deductions. 

APPEARANCES : John Latey (Boxall & Boxall) ; Colin Duncan 
(McMillan & Mott). 


[Reported by Joun B. Garvner, Esq., Barrister-at-Law 


THE WEEK 


enemy property ; as respects copyrights, rights in inventions and 
designs, and other rights in or in connection with which German 
enemy interests subsisted, or were properly treated as subsisting 
during the period of the war with Germany, as respects property 
allocated by way of reparation from Germany and as respects 
other property seized from Germany ; and for purposes connected 
with the matters aforesaid. 

Herts and Essex Water Bill [H.C. | 

Iron and Steel Bill [H.C.] 


[2 W.L.R. 681 


17th March. 
[18th March. 
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Read Second Time: 
(19th March. 


Rhoanglo Group Bill [H.L. 
19th March. 


University of Southampton Bill [H.L.| 


Read Third Time :— 

Foundling Hospital Bill [H.L. {17th March. 

Great Ouse River Board (Revival of Powers, &c.) Bill [H.L. 
{19th March. 
(18th March. 
17th March. 
18th March. 
{18th March. 
{17th March. 


London Hydraulic Power Bill [H.L. 
National Trust Bill [H.L. 

Newbury Corporation Bill |H.L. 
Runcorn-Widnes Bridge Bill [H.L. 
South Essex Water Bill [H.L. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 

Read First Time :- 

Army and Air Force (Annual) Bill [H.C.] (19th March 

To provide, during 12 months, for the discipline and regulation 
of the Army and the Air Force. 

consolidated Fund (No. 2) Bill [H.C.] 19th March. 

To apply certain sums out of the Consolidated Fund to the 
service of the years ending on the thirty-first day of March, one 
thousand nine hundred and fifty-two, one thousand nine hundred 
and fifty-three and one thousand nine hundred and fifty-four. 

National Insurance Bill [H.C.] 17th March. 

To amend the National Insurance Acts, 1946 to 1952, in 
relation to maternity benefit and persons entitled thereto ; and 
for purposes connected with the matter aforesaid. 


Read Second Time :— 
London County Council (General Powers) Bill [ H.C. 
17th March. 
Read Third Time: 


Milford Docks Bill [H.C. 19th March. 


B. QUESTIONS 
Estate Duty 
Mr. R. A. BuTLer said he was aware of the recent cases in 
which Crown Appeals in matters relating to Estate Duty had 
been disallowed by the House of Lords, but he could not at 
present anticipate the contents of the forthcoming Finance Bill. 
Mr. Horopin said uncertainties and inequities were now 
constantly arising, especially in regard to aggregation. He 
hoped the Chancellor of the Exchequer would bear in mind that 
serious damage was being daily done, especially to small businesses, 
by the present ill-considered, antiquated and inequitable Estate 
Duty. (17th March. 


INCOME TAX (CHILDREN’S ALLOWANCE) 

Mr. Boyb-CARPENTER said it was not the normal practice for 
the Inland Revenue to refuse a children’s allowance merely 
because they expected a child to become available for employ- 
ment in the course of the year for which the allowance was 
claimed. He would look into any cases submitted to him. 

{17th March. 


UNADOPTED STREETS (FLOOD DAMAGE) 

Asked what financial or other help could be given to frontagers 
responsible for unadopted streets damaged by the recent flood 
and by the subsequent passage of heavy vehicles engaged in 
the work of rescue and repair, Mr. MArpLEs said that the 
Government expected the local authorities concerned to repair 
the damage. The cost would be taken into account in the 


settlement between the local authorities and the Government. 
[17th March. 


FarM CoTTAGES (DEVELOPMENT CHARGES) 

Captain DuNcAN asked whether the Minister of Housing was 
aware that agreements still existed between property owners and 
the Central Land Board involving liability for payment of 
development charges if there was a change of user. Mr. MARPLES 
said that if the question referred to the arrangements made for 
deferring collection of development charge on farm-workers’ 
cottages, the Minister had no intention of attempting to enforce 
the covenants provided that the buildings were still in use as 
farm cottages on 17th November last. He proposed formally 
to terminate the liability in next session’s legislation. 

{17th March. 
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ROADS AND Footpatus (LICENCE-FREE REPAIRS) 

Mr. Davib Eccirs stated that where portions of unadopte 
roads or footpaths formed part of a frontager’s property a; 
defined in the Control of Building (No. 18) Operations Order 
1952, work on those portions of the road or footpath came withip 
the £500 licence-free allowance for the property. 

[17th March. 
CHARITABLE TRUSTS (REPORT) 


The ATTORNEY-GENERAL stated that the Government ha 
decided to introduce legislation as soon as possible to deal wit! 
the question of imperfect trust instruments dealt with ; 
Chapter 12 of the Report of the Committee of Inquiry into th. 
Law and Practice relating to Charitable Trusts. [17th March 


DESERTERS (CORONATION AMNESTY) 


The HoME SECRETARY stated that consideration had _ been 
given to the detailed arrangements whereby persons who deserted 
from the Armed Forces between 3rd September, 1939, and 
15th August, 1945, would not be prosecuted for certain crimina 
offences consequential on desertion. 

The offences which the Government had in mind were thos 
which a deserter would be under a special temptation to commit 
in order to furnish himself with the necessary documents t 
enable himself to be absorbed into civilian life, in particular th: 
making of false statements in order to obtain ration books an 
National Insurance cards, altering or defacing such documents 


or falsely representing to be the person to whom such documents 


were issued. The Minister of Food and the Minister of Nationa 
Insurance had informed him that, while it would be necessar 


to consider the circumstances of each case, their officers did not 


propose to prosecute persons who had established their claim t 

benefit from the concession announced by the Prime Minister 

unless in special circumstances the public interest so required 
So far as the Director of Public Prosecutions and the polict 


were concerned, they had informed him that they likewise would 
not, unless in exceptional circumstances, prosecute a person for 


an offence which was no more than consequential on. th 
desertion and was not part of some other criminal offence not 
directly connected with the desertion. 

The law officers had considered carefully whether there was 
either a dispensing or suspending of laws involved, or of the 
execution of laws, within the meaning of the Bill of Rights, and 
were satisfied that there was not. [17th March 


STATUTORY INSTRUMENTS 


Air Corporations Act (Channel Islands) Order, 1953.  (S.1. 195. 
No. 398.) 5d. 

Civil Aviation Act (Channel Islands) Order, 1953.  (S.1. 195 
No. 393.) 6d. 

Coal Distribution (Restriction) (Amendment No. 2) Direction 
1953. ($.1. 1953 No. 423.) 

Colonial Air Navigation (Amendment) Order, 1953. (S.1. 1% 


No. 402.) 6d. 

Control of Trade by Sea (China and North Korea) Order, 195 

(S.I. 1953 No. 434.) 

Control of Trade by Sea General Licence, 1953. 

No. 442.) 

Cotton Industry Development Council 

Order, 1953. (S.1. 1953 No. 421.) 8d. 
County Court Districts (Miscellaneous) Order, 1953. 

No. 433.) 6d. 

This order discontinues the holding of the Bishop’s Waltha! 
County Court and disperses its jurisdiction between Petersfielé 
Portsmouth, Southampton and Winchester County Courts 
Leyburn County Court is also discontinued and the holding 0!? 
court at Flint likewise. 

No further sittings will be held at Stokesley. Separate count} 
courts will henceforth sit at Carmarthen and Ammanford. 

A number of further minor alterations relate to Bargoe? 
Felbridge and Longstanton. 

Dangerous Drugs Act (Relaxation) Order, 1953. 

No. 397.) 
Defence Regulations (No. 1) Order, 1953. (S.I. 1953 No. 403.) | 
Dominica (Legislative Council) (Amendment) Order in Counc! 

1953. (S.1. 1953 No. 399.) 

Fire Services (Pensionable Employment) (Scotland) Regulatio®™ 

1953. (S.I. 1953 No. 446 (S.40).) 5d. 
Foreign Compensation (l*inancial Provisions) 

(S.I. 1953 No. 391.) 


(S.1. 195! 


(Amendment No. - 


(S.1. 195: 


(S.1, 1953 


Order, 195: 
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Grenada (Legislative Council) (Amendment) Order in Council, 
1953. (5.1. 1953 No. 400.) 

Gretna —Stranraer—Glasgow—Stirling Trunk 
Diversion) Order, 1953. (S.1. 1953 No. 381.) 

Hat, Cap and Millinery Wages Council (England and Wales) 
Wages Regulation Order, 1953. (S.I. 1953 No. 372.) 6d. 

Heating Appliances (I‘ireguards) Act, 1952 (Commencement) 
Order, 1953. (S.I. 1953 No. 416 (C.1).) 

Hollow-Ware Wages Council (Great Britain) Wages Regulation 
(Amendment) Order, 1953. (S.I. 1953 No. 376.) 5d. 

Draft House of Commons (Redistribution of Seats) (Hastings and 
East Grinstead) Order, 1953. 5d. 

Draft House of Commons (Redistribution of Seats) (Ipswich, 
Eye and Sudbury and Woodbridge) Order, 1953. 5d. 

Draft House of Commons (Redistribution of Seats) (Preston 
South and South Fylde) Order, 1°53. 5d. 

House of Commons (Redistribution of Seats) (Scotland) 
(Bothwell, North Lanarkshire, and Coatbridge and Airdrie) 
Order, 1953. (S.I. 1953 No. 387 (S.35).) 

House of Commons (Redistribution of Seats) (Scotland) 
(Bothwell, North Lanarkshire and Motherwell) Order, 1953. 
(S.I. 1953 No. 386 (S.34).) 

House of Commons (Redistribution of Seats) (Scotland) 
(Clackmannan and [ast Stirlingshire and Stirling and Falkirk 
Burghs) Order, 1953. (S.I. 1953 No. 389 (S.37).) 

House of Commons (Redistribution of Seats) (Scotland) (West 
Fife and Kirkcaldy Burghs) Order, 1953. (S.I. 1953 No. 390 
(S.38).) 

House of Commons (Redistribution of Seats) (Scotland) (West 
Renfrewshire and Greenock) Order, 1953. (S.1. 1953 No. 388 
(S.36).) 

Draft House of Commons (Redistribution of Seats) (Sheffield) 
Order, 1953. 5d. 

Draft House of Commons (Redistribution of Seats) (Stockport 
South and Cheadle) Order, 1953. 5d. 


Road (Collin 


Draft House of Commons (Redistribution of Seats) (The 
Hartlepools, Bishop Auckland and Sedgefield) Order, 1953. 5d. 
Import Duties (Drawback) (No. 5) Order, 1953. (S.I. 1953 


No. 371.) 

Importation of Lettuce from Southern France (General Licence) 
(Revocation) Order, 1953. (S.I: 1953 No. 426.) 

Iron and Steel Prices (No. 2) Order, 1953. (S.I. 1953 No. 405.) 
6d. 

Justices’ Allowance Regulations, 1953. (S.I. 1953 No. 435.) 5d. 

Leicestershire and Rutland Police (Amalgamation) Order, 1953. 
(S.I. 1953 No. 436.) 

London—Edinburgh—Thurso Trunk Road (Dalwhinnie Railway 
Bridge and other Diversions) Order, 1953. (S.I. 1953 No. 382.) 

London—Edinburgh—Thurso Trunk Road (Stilton By-Pass) and 
the Norman Cross—Grimsby Trunk Road (Norman Cross 
Diversion) (Revocation) Order, 1953. (S.I. 1953 No. 425.) 

Merchant Shipping (Certificates of Competency as A.B.) 
(Amendment) Regulations, 1953. (S.I. 1953 No. 422.) 

Merchant Shipping (Light Dues) Order, 1953. (S.I. 1953 No. 392.) 

Metropolitan Police Courts (Domestic Proceedings) Order, 1953. 
(S.I. 1953 No. 396.) 
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Mid Kent Water Order, 1953. (S.I. 1953 No. 383.) 

National Health Service (General Medical and Pharmaceutical 
Services) Amendment Regulations, 1953. (S.I. 1953 No. 369.) 

National Health Service (General Medical and Pharmaceutical 
Services) (Scotland) Amendment Regulations, 1953. (S.I. 1953 
No. 366 (S.32).) 

National Health Service (Pay-Bed Accommodation in Hospitals, 


etc.) Regulations, 1953. (S.I. 1953 No. 420.) 8d. 

National Insurance and Industrial Injuries (Reciprocal 
Agreement with the Republic of Ireland) Order, 1953. 
(S.I. 1953 No. 395.) 8d. 


National Insurance (Modification of Local Government Super- 
annuation Schemes) (Scotland) (Amendment) Regulations, 
1953. (S.I. 1953 No. 447 (S.41).) 

Nelson Corporations Water Order, 1953. (S.1.1953 No. 407.) 6d. 

North of Scotland Hydro-Electric Board (Constructional Scheme 
No. 66) Confirmation Order, 1953. (S.I. 1953 No. 385 (S.33).) 


Nurses (Amendment) Rules, Approval Instrument, 1953. 
(S.I. 1953 No. 439.) 
Patents, etc. (Ceylon) (Convention) Order, 1953. (S.I. 1953 


No. 394.) 

Retention of Pipe Over and Under Highways (Northumberland) 
(No. 1) Order, 1953. (S.I. 1953 No. 409.) 

St. Marylebone (Councillors and Wards) Order, 1953. 
No. 424.) 5d. 

Saint Vincent (Legislative Council) 
Council, 1953. (S.I. 1953 No. 401.) 

South Wales Sea Fisheries District (Expenses) Order, 1953. 
(S.I. 1953 No. 443.) 

Stopping up of Highways (East Riding of Yorkshire) (No. 1) 
Order, 1953. (S.I. 1953 No. 377.) 


(S.I. 1953 


(Amendment) Order in 


Stopping up of Highways (London) (No. 1) Order, 1953. (S.1. 
1953 No. 430.) 

Stopping up of Highways (Salford) (No. 1) Order, 1953. (S.I. 
1953 No. 410.) 6d. 

Stopping up of Highways (Somerset) (No. 1) Order, 1953. 
(S.I. 1953 No. 378.) 

Stopping up of Highways (Staffordshire) (No. 2) Order, 1953. 
(S.I. 1953 No. 379.) 

Stopping up of Highways (Staffordshire) (No. 3) Order, 1953. 
(S.I. 1953 No. 431.) 

Stopping up of Highways (West Sussex) (No. 1) Order, 1953. 


(S.I. 1953 No. 380.) 
Sugar (Prices) (Amendment) Order, 1953. 
Summary Jurisdiction (Children and Young Persons) 


(S.I. 1953 No. 427.) 
Rules, 


1953. (S.I. 1953 No. 417 (L.5).) 5d. 

Superannuation (Fire Brigade and other Local Government 
Service) (Scotland) Interchange Rules, 1953. (S.I. 1953 
No. 448 (S. 42).) 6d. 


Veterinary Surgeons (University Degrees) (Cambridge) Order 

of Council, 1953. (S.I. 1953 No. 404.) 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4._ The price in each case, unless 
otherwise stated, is 4d., post free. } 


NOTES AND NEWS 


Honours and Appointments 

Mr. JAMES NEVILLE Gray, D.S.O., Q.C., has been appointed 
Deputy Chairman of Hertford Quarter Sessions. 

Mr. D. H. Rosson has been appointed Recorder of the Borough 
of Middlesbrough. 

Mr. G. S. Water, O.B.E., has been appointed Recorder of 
the Borough of Doncaster. 

The Queen has signified her intention of appointing Mr. HENRY 
Rupert GREEN to be a Senior Commissioner of the Board of 
Control after the retirement of Mr. C. F. Penton on 19th April. 

Mr. M. M. Parker, solicitor, deputy secretary to the Merseyside 
and North Wales Electricity Board, has been appointed secretary 
to the Board. 

Mr. P. M. Vine, chief assistant solicitor to Birkenhead 
Corporation, has been appointed deputy Town Clerk of Wallasey 
In succession to Mr. ALAN Brook, who is leaving Wallasey 
Corporation’s service shortly to become Town Clerk of Crewe. 

Mr. F. W. Warp, senior assistant solicitor to Grimsby 
Corporation, has been appointed deputy Town Clerk in succession 


to Mr. B. H. WttLson, who has joined Ilford Corporation in a 
similar appointment. 

Mr. H. G. WuHeEway, chief administrative assistant in the 
Town Clerk’s office at Chesterfield, is to succeed Mr. H. Baldwin 
on his retirement in July as Town Clerk of Stamford. 


Personal Notes 

Mr. J. S. Nixon, solicitor, of Cardiff, was presented with a 
silver salver at a meeting of the Cardiff Institute for the Blind 
council on 16th March. He was elected a life member of the 
council in recognition of services rendered. 

Mr. Austen Whetham, magistrates’ clerk at Bridport and Lyme 
Regis, has been presented with an inscribed blotter on behalf of 
the justices to mark his retirement after thirty-six years’ service 
as clerk at Bridport and eight years at Lyme Regis. 


Miscellaneous 
THE SOLICITORS ACTS, 1932 to 1941 
GERTRUDE JOYCE RuGG-GuNN, of Resident Magistrates Court, 
Nakura, Kenya Colony, Solicitor, having, in accordance with the 
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provisions of the Solicitors Acts, 1932 to 1941, made application 
to the Disciplinary Committee constituted under the Act that 
her name might be removed from the Roll of Solicitors at her 
own instance on the ground that she desires in due course to be 
called to the Bar, an Order was, on the 12th day of March, 1953, 
made by the Committee that the application of the said Gertrude 
Joyce Rugg-Gunn be acceded to and that her name be removed 
accordingly from the Roll of Solicitors of the Supreme Court. 


LAW REFORM COMMITTEE 

The Lord Chancellor has referred to the Law Reform Committee 
for consideration the question of innkeepers’ liability in respect 
of the property of travellers, guests and residents. Anyone 
wishing to make representations to the Committee on this subject 
should communicate with the Secretary, Law Reform Committee, 
Lord Chancellor’s Office, House of Lords, $.W.1. 

The Lord Chancellor has also asked the Committee to extend 
its examination of the law relating to the liability of occupiers 
of land and other property to invitees, licensees and trespassers 
so as to include the law relating to a lessor’s obligations to his 
tenant's invitees and licensees. 


Wills and Bequests 
Ames, solicitor, of Frome, left £10,294 (£9,601 net). 
Wood, formerly of 
London, 


Mr A. P, 


mee EP: 
Bucklersbury, 


retired solicitor, of Sanderstead, 
E.C.4, left £12,400. 


SOCIETIES 


The annual dinner of the HAtirax Law Society was held on 
12th March. Mr. G. S. Charlesworth, the Halifax County Court 
Registrar, proposed the toast of ‘‘ The Society,’’ to which the 
President, Mr. H. Whitley, replied. Mr. W. G. Robertshaw 
proposed the toast of ‘‘ The Bench and the Bar ’’ and Judge Myles 
Archibald and Mr. Geoffrey Veale, Q.C., responded. Other 
speakers included the Mayor of Halifax, Alderman W. Regan, 
Mr. G. Brian Collinson, Secretary of the Society, Mr. C. M. Thain, 
clerk to the Halifax West Riding Court, and Mr. J. A. W. Smith, 
president of the Bradford Law Society. 


The annual meeting of the INCORPORATED LAW SociETy OF 
SWANSEA AND District was held on 12th March. Mr. I. Moy- 
Evans was elected President, Mr. Clarence Thomas, Vice-President, 
Mr. H. Vaughan Edwards Jones, Hon. Treasurer, and Mr. Edward 
kt. Nash, Hon. Secretary. 


LAW CLERKS’ SOCIETY 
ANNIVERSARY FESTIVAL 

Viscount Simon, G.C.S.I., G.C.V.O., 
C.B.E., was Chairman of the Society’s anniversary dinner, 
which was held on Monday, 9th March, 1953, at the Connaught 
Rooms, London, W.C.2. Lady Simon accompanied him, and 
he was supported by well-known members of the profession and 
their ladies, also members of the Society and their ladies and 
friends. 

After the Loyal Toasts had honoured, the Chairman 
proposed the toast of “* The Society.’’ In the course of his speech 
Viscount Simon said : “‘ lam very proud and happy to have been 
invited to preside over this great concourse of friends and 
supporters of this excellent Society, which does a great deal 
in standing by those clerks, in either part of the profession, who 
require help. Those of us who are attending this festival and 
who have been or are at the Bar, feel during all their lives how 
much they owe to the clerks in both halves of the profession. 
1 am thinking to-night of Ronald Pocock, who was my clerk 
during my time in the profession. He was a perfect example 
of what a barrister’s clerk ought to be, and was the most devoted 
confidant and friend that any man could ever have. Then there 
were the solicitors’ clerks ; we all of us owe a great deal to them. 
On behalf of the whole company, I express all the good will 
and good wishes that can be expressed with regard to this famous 
Society which has carried on for more than 100 years, which has 
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rendered great help to those who needed it most, and which 
illustrates one of the fine features of the profession of the law, 
What a curious thing it is that those of us engaged in it, filling 
our lives with controversy and dispute, can yet remain, as we do, 
the firmest and closest friends ; what a great thing it is that there 
is no jealousy in the law, and how much do we owe to these 
faithful men who serve us so well, who deserve the best that can 
come to them, and who sometimes turn to this Society and, in 
their extremity, ask for help.” 

Mr. Harry Smerdon (Hon. Treasurer of the Society) responded 
on behalf of the Society and, in thanking Viscount Simon for 
presiding, said: “‘ It was to alleviate the suffering and distress 
caused through sickness and disease that the friendly societies 
came into being, and the United Law Clerks’ Society was formed 
to carry on the work in its own particular sphere.’”’ Mr. Smerdon 
gave some examples of the benefits received by the members of 
the Society, which included benevolent grants, and donations 
to convalescent homes and also specialist services. 

Mr. C. E. Macklin (Chairman of the Stewards) proposed the 
toast ‘‘ The Ladies and Other Guests,’’ to which Mr. R. F. Levy, 
Q.C., responded. : 

The toast of ‘‘ The Chairman ’’ was proposed by Mr. E. F, 
Lawson, Chairman of the Society in 1951. 





PRINCIPAL ARTICLES APPEARING IN VOL. 97 


3rd January to 28th March, 1953 


Accidents to Schoolchildren .. 

Agricultural Holdings: Effect of Surre onder (L andlord and Tenant Notebook) - 
Alternative Accommodation : The Terms (Landlord and Tenant Notebook) .. 
Appeal from Decree Absolute <a - “s a’ 


Certification and Taxation (Costs) : 

Charitable Trusts : Early Legislation (Convey: incer’s Diary) s <y . 
Control: Joint Tenancy Problems (Landlord and Tenant Notebook) .. ae -. 
Control: Remedies for Overpayment (Landlord and Tenant Notebook) ave <x il) 
Control: The ** Single Structure ’’ Test (Landlord and Tenant Notebook) - ie + 
Controlled Price Houses (Practical Conveyancing) as a 21 
Controlled Tenant Becoming Licensee (Landlord and Tenant Notebook) his aw wv 


162, 181 
ae 


Estate Duty on Policies of Assurance (Taxation) .. 199, 216 
Family Provision (Practical Conveyancing) og ned o es on «. aa 
ee andlord and Tenant Notebook) ; Je o> ae 
Forfeiture by Assignee of Reversion (L andlord and Tenant Notebook) 6 om 2 
Goodwill : Predecessor in Title (Landlord and Tenant Notebook) o cs .. a 
Improvements to Settled Land : 
Diary) 

Indorsements of Claim (Proc edure) 


Recouping the 


fenant for Life (Conveyancer’s 


Land ‘‘ Required "’ for Non-Agricultural Use (Landlord and Tenant weenie 
Legacies, Devises and Death Duties (Taxation) an 

Legal Aid : Some Reflections on the First Eig shteen Months 

Matrimonial Home and the Deserted Wife (Conveyancer’s Diary) 
Control of Charitable Trusts (Conveyancer’s Diary) 


Nathan Committee : ‘ 
Dealings in Land subject to Charitable Trusts (Conveyancer’s 


Nathan Committee : 
Diary) : 

Nathan Committee : Definition of Charity (( onveyancer’s Diary) 

Nathan Committee : Scheme-Making Powers (Conveyancer’s eng 

Negotiating Fees aryl the New Remuneration Orders (Costs) . 

New Remuneration Orders—Some Miscellaneous Points — 

New Schedule II (Costs) re oa é * 

New Schedule II—Costs Rec ords (Costs ) 

1952 (Conveyancer’s Diary) . a oe Bs at és. ‘. 3 

Non-Contentious Work—New ‘Scales (Costs :) - oe — oe 5 ¥ 87 


“123, 140 
218 


Owner by Purchase not Landlord by Purchase (Landlord and Tenant Notebook) 


** Requiring "’ Payment of Excess Rent (Landlord and Tenant re 
Restricted Powers of Advancement (Conveyancer’s Diary) 


Sale of Houses by Local Authorities 
Solicitors’ Charging Orders . 
Stamps on Assents (Practical Conveyan¢ ing 2) 
Substituted Service (Procedure) 


(Practical Conveyancing) 


Trustees’ Remuneration (Conveyancer’s Diary) 
Undeveloped Land (Practical Conveyancing) 


Valuation and Deduction of Annuities for Estate Duty 
Vendor's Notice to Complete (Conveyancer’s Diary) 


** White Paper "’ Proposals for Reforms (Landlord and Tenant Notebook) 
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